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PREFACE- 



An inquiry, whether the law of England is 
calculated to promote the oply legitimate 
object of legislation, the public good, and 
in what degree it attains that end, could 
not fail of being highly interesting to an 
Englishman. To embrace this subject in its 
jfuUest extent, to ascertain in what respects 
our legal system falls sh(Ht of its oli^ect, what 
unnecessary restraints it lays on the actions 
of men, and in what particulars it is deficient 
in securities for the happiness of the people, 
would require profound genius, extensive 
learning, enlarged and philosophical views, 
and a mind elevated above the narrow preju- 
dices of party, and the bigotry of philosophi- 
cal system-mongers. Even these requisites 
would hardly suffice, without a considerable 
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IV PREFACE. 

knowledge of the practical part of the law, 
of the modes of its operation, and of the 
difficulties attendant on an application of its 
principles to the actual state of society. But 
although a complete reformation of the law 
can only be effected by a mind of the highest 
powers, or perhaps by the combined opera- 
tion of several minds, yet there are many 
parts of it requiring reformation, to the im- 
provement of which moderate abilities and 
industry aire quite adequate* Till very lately^ 
those who have turned theit attention to the 
effects of our laws have been mostly divided 
into two parties of the directly opposite senti- 
ments. While a very large majority of 
lawyers^ and no inconsiderable number of 
individuals not belonging to the legal pro-r 
fession, have seemed to consider the law per- 
fect and iihihaculate, without spot or wrinkle, 
the work of ancient wisdom to which the 
present age could add nothing of value, and 
from which it would be presumption to take 
-any thing away ; another party, not large^ 
but extrcimely active and energetic, have been 
;able to see nothing in it but absurdity, and 
thave aimed at no less than an entire abroga* 
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tion of the whole ^system, and the substitu- 
tion of a new code in itfi< stead. Of late, how^ 
ever, more rational and moderate views have 
been entertained upon this subject. The ab- 
surdity of considering our laws in their pre^ 
sent state as the perfection of wisdom, has 
been fully admitted by those who think that 
the substance of them ought to be retained, 
but such alterations made as the advanced 
and advancing intelligence of the country, 
. and the great changes which have taken place 
in the state of society, seem to require. On 
the other hand ; when we consider the great 
jength of time during which our present legal 
jsystem has been established, and the degree 
of hberty and prosperity which has been 
enjoyed under them ; to destroy the whole, for 
the sake of substituting any untried theory, 
however plausible, is a change far too perilous for 
sober minded men to be willing to encounter. 

It was well said,, by one of the wisest and 
greatest of men (a), that ^^ the laws of England 
^^ commend themselves best to them that un«* 
^ derstiand them ;^ and that they are " wise^ 
^^just, and moderate laws/' The effect of 

- {a) Bfteon. 
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laws can only b^ seen in the condition of the 
countries in which they are estabHshed ; and 
it is surely not too much to saylthat, taking 
the period from the revolution to the present 
times, a greater share of liberty has been 
enjoyed by this country than by any other, 
and that the most important rights of the 
people have been more effectually secured 
here than elsewhere. If this country stands 
distinguished among the nations for moral 
worth and intelligence ; if in the advance of 
agriculture, manufactures, commerce, litera- 
ture, and science, she has far exceeded all 
her competitors ; if in power she stands first, 
and in wealth unrivalled; if the comforts, 
^ conveniences, and elegancies of Hfe have been 
enjoyed here in a degree far beyond what any 
other nation can boast of; these facts surely 
iurnish all the proof that can be reasonably 
demanded of the beneficial tendency of her 
laws and institutions. 

But though the law of !^gland may be 
truly said to be, in general, ^^ wise just and 
moderate/^ it must be acknowledged that 
certain branches of it are of a very different 
character. Impressed with a deep sense of 
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the injurious eflfect of these parts of our law 
on the well-being of society ; the author of 
the following reflections and suggestions has 
thought that he could not discharge the debt, 
which a lawyer is said to owe to his profession, 
in a better way, than by laying before the 
public the result of long and serious consider- 
ation on the subject. His object has been to 
preserve and to improve the law, and he can 
truly say in the language of the greatest of all 
reformers (6), " the work, which I propound, 
" tendeth to pruning and grafting the lawj 
" and not to ploughing up and planting it 
** again; for such a remove I should hold in- 
" deed for a perilous innovation/^ 

The efforts which have been made, of late, 
for the reformation of the law, can hardly 
fail of producing some beneficial effects. One 
great improvement, the consolidation of some 
parts of the statute law, is indeed already in 
progress, under the auspices of the very able 
and distinguished statesman, who holds the 
office of Secretary of State for the Home 
Department. Several members of the legal 
profession have, much to their honour, evinced 

(6) Bacon. ^ * 
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the greatest alaqrity in lending their assistance 
to forward this useful work (a). 

The expediency of a revision of some 
branches of the law has been shown in several 
late treatises replete with learning and abi- 
lity (6). 

. The author of the following pages has not 
h^en unmindful of the observation of a great 
man (c) ; that " the hand which cannot build 
** a hovel, may pull down a temple ;' and he 
has, in no instance, pointed out any defect or 
lerror in the law, without at the same time sug- 
gesting a remedy. 

. The changes here proposed are of a very 
limited extent ; but it is conceived that there 
is much in the law requiring a temperate, 

(a) The language in which acts of parliament are 
usually exprefssed seems greatly in need of reformation. 
See a Letter to the Lord Chancellor by Crofton Uniacke, 
esq. barrister at law. 

(i) See an Inquiry into the Present State of the Sta- 
tute and Criminal Law of England, by John Miller esq. 
An Inquiry into the Present State of the Civil Law 
of England, by the same author ; and observations on 
the Actual State of the English Law of Real Pro- 
perty, with the outline of a Code, by James Hum« 
I^reys, esq. 

(c) Dr. Johnson. 
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and at the same time effectual, teforma-* 
tion. The law of real property, having been 
mainly founded on the principles of the feudal 
system, is, in many particulars, ill adapted to 
the existing state of society ; and it seems 
strange, that when the feudal tenures wer^ 
abolished, much of the law of real property 
did not share their fate* The consoUdation of 
the statutes, having been now begun, will, it is? 
hoped, be successfully carried on, and exten- 
sively applied. A large proportion of the act% 
of Parliament, which stand unrepealed in the 
statute book, have been enacted " upon the 
" spur of the occasion/^ and are fitted rather 
to remedy some occasional inconveni^ce, 
than to form perpetual rules for the regulation 
of the conduct of men in society. 

Some suggestions are made in the following 
pages for an alteration of one branch of spe-* 
cial pleading, and it is conceived that a much 
more extended change might be beneficially 
introduced. The practice of the courts too is 
thought by many to be unnecessarily com- 
plex, dilatory, and expensive. The author 
has laid down the principles which he thinks 
.ought to regulate the law of costs. Much 



<' 



time and labour would be required in new 
modelling the law of pleading, practice, and 
dosts ; but if the legislature could be induced 
tx> show a disposition to favour such an under- 
lying, there is little doubt that individuals 
would be found able arid willing to accom- 
plish it. 

Questions are continually arising in the 
courts, in which doubts are entertained, even 
by the learned judges themselves, respecting 
certain legal point:s ; and as die proper duty 
of those distinguished individuals is, to decide 
the particular cases brought before them, they 
avoid laying down general principles unneces- 
sarily ; which might have the effect of prece- 
dent, and prevent them from using their free 
judgments in cases where it is necessary to 
establish a general principle. This is, no 
doubt, the proper course for the judges to pur- 
sue, but it is surely the duty of the legislature 
to lay down general ' rules for the regulation 
of all ordinary cases. " Mark,'" says Bacon, 
" whether the doubts that arise, are only in 
** cases not of ordinary experience ; or which 
" happen every day. If in the first only, 
** impute it to the frailty of man's foresight, 
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" that cannot reach by law to all cases ; but, 
*' if in the latter, be assured there is a fault 
" in the law/' 

Such is ai| outline of the alterations which 
the author conceives may^ with perfect safety, 
be made in the \^w^ He would disturb no 
foundations^ but would ground his alterations 
on the existing principles and practice of the 
law. These he venerates ; but he cannot 
shut his eyes to the fact that considerable 
abusias exist, the effect of which is to occasion 
great and unnecessary expense, delay, and 
vexation, to those who are obliged to resqrt 
to courts of justice for redress of grievanceSf 
To get rid of these abuses would be a noble 
work. He would gladly contribute his share 
to it, according to the humble measure of his 
abilities, and he believes that many able and 
intelligent members of the profession ar6 
willing to lend their assistance for the attain- 
ment of this desirable object. 

Lamb's Buildings, Temple, \ 
March 1st, 1827. J 
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REFLECTIONS, 



ON THE RULE OF INHERITANCE, WHICH EX- 
CLUDES A FATHER FROM SUCCEEDING TO THE 
ESTATE OF HIS SON, DYING WITHOUT ISSUE. 

The first rule of succession in our law is, that 
inheritances shall lineally descend to the issue of 
the person last seised, in infinitum^ but shall never 
lineally ascend* This rule prevents the father 
from succeeding to the estate of his son, though 
the latter leave no children at the time of his 
death; nay, so far does it extend, that, if the 
son have no other relation, the land will rather 
escheat to the lord than go to the father. To 
persons unversed in technical reasoning this 
seems a most unreasonable rule ; but we are often 
told that law is the perfection of reason, ^nd this 
rule has found defenders among grave and learned 
men, eminently skilled in the laws of the country, 
and filling exalted judicial situations. Let us 

B 



2 LAW OF INHEttlTANCE, 

attend to thek reasoning. The following passage 
is from Blackstone's Commentaries : — '' This 
" rule, so far as it is affirmative and relates to 
" lineal descent, is almost universally adopted by 
" all nations ; and it seems founded on a principle 
" of natural reason, that (whenever a right of pro- 
" perty transmissible to representatives is ad- 
*' mitted) the possessions of the parents should go 
" upon their decease, in the first place, to their 
" children, as those to whom they have given 
^^ being, and for whom they are therefore bound 
" to provide. But the negative branch, or total 
" exclusion of parents, and all lineal ancestors, 
*' from succeeding to the inheritance of their off- 
" spring, is peculiar to our own laws, and such 
" as have been deduced from the same original. 
^* For, by the Jewish law, on fkilure of issue, the 
" father succeeded to the son, in exclusion of 
'* brethren, unless one of them married the widow, 
** and raised up seed to his brother. And by the 
" kws of Rome, in the first place the children or 
** lineal descendants wefe preferred ; and, on 
" failure of these, the father and mother, or lineal 
^ ascendants, succeeded, together with the bre- 
•* thren and sisters ; though, by the law of the 
'* twelve tables, the mother was originally, on 
" account of her sex, excluded. Hence this rule 
" ^f our law has been censured and declaimed 
** against, as absurd and derogating from the 



FATUBR NOT* INHERITING. 3 

" maxims of equity and natural justice. Yet, that 

" there is nothing unjat or absurd in it, but that 

^* on the contrary it is- founded upon very good 

" legal reason, may appear from considering as 

• " well the nature of the rule itself, as the occasion 

** of introducing it into our laws. 

^ " We are to reflect, in the first place, that all 

" rules of succession to estates are creatures of 

' " the civil polity, and juris positivi merely. The 

' " right of property, which is gained by occupancy, 

" extends naturally no farther than the life of the 

** present possessor; after which, the land, by the 

** law of nature, would again become common, 

'^ and liable to be seized by the next occupant : 

** but society, to prevent the mischiefs that might 

^^ ensue from a doctrine so productive of conten- 

'^ tion, has established conveyances, wills, and suc- 

^* cessions, whereby the property originally gained 

by possession is continued and transmitted from 

one man to another, according to the rules which 

^* each state has respectively thought proper to 

^' prescribe. There * is certainly, therefore, no 

^* injustice done to individuals, whatever be the 

*' path of descent marked out by the municipal 

" law. 

** If we next consider the time and occasion of 
" introducing this rule into our law, we shall find 
" it to have been grounded upon very substantial 
" reasons. I think there is no doubt to be made, 

B 2 
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4 LAW OF INHERITANCE, 

but that it was introdi^MeA Ht the same time with, 
and in consequence of^l^ feodal tenures ; for it 
was an express rule ojlphe feodal law, that sue- 
cessionis feudi talis est haiura^ quod ascendentes 
non succedunt ; and therefore the same maxim 
obtains also in the French law to this day. Our 
Henry the First, indeed, among many other 
restorations of the old Saxon laws, restored the 
right of succession in the ascending line; but 
this soon fell again into disuse ; for. so early as 
Glanvils time, who wrote under Henry the 
Second, we find it laid down as established law, 
that hcereditas nunquam ascendit; which has 
remained an invariable maxim ever since. 
These circumstances evidently show this rule 
to be of feodal original ; and, taken in that light, 
there are some arguments in its favour, besides 
those which are drawn merely from the reason 
of the thing. For if Ae feud of which the son 
died seised, was Teally fetcdum antiquum^ or one 
descended to him from his ancestors, the father 
could not possibly succeed to it, because it must 
have passed him in the course of descent, be- 
fore it could come to the son ; unless it were 
feudum maternunij or one descended from his 
mother^ and then for other reasons (which will 
appear hereafter) the father could in no wise 
inherit it. And if it were feudum novum, or 
one newly acquired by the son, then only the 
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'^ descendants from t wab odv of the feudatory 
" himself could succJI^by the known maxim 
" of the early feodalt-Spstitutions ; which was 
" founded as well upo]l^^||^ personal merit of the 
" vasal, which might be transmitted to his child- 
" ren, but could not ascend to his progenitors, 
" as upon this consideration of military policy, 
'* that the decrepit grandsire of a vigorous vasal 
" would be but indiflferently qualified to succeed 
** him in his feodal services. Nay, even if this 
^^ fendum novum were held by the son ut feudum 
** antiquum^ or with all the qualities annexed of a 
" feud descended from his ancestors, such feud 
" must in all respects have descended as if it had 
" been really an antient feud ; and therefore could 
** not go to the father, because, if it had been an 
" antient feud, the father must have been dead 
" before it could have come to the son. Thus 
" whether the feud was strictly novumy or strictly 
" antiquum^ or whether it was novum held ut anti- 
" quum, in none of these cases the father could 
" possibly succeed. These reasons, drawn from 
" the history of the rule itself, seem to be more 
" satisfactory than that quaint one of Bracton, 
" adopted by Sir Edward Coke, which regulates 
" the descent of lands according to the laws of 
*' gravitation." (a). Mr. Christian, the late learned 
Downing Professor of the Laws of England, 

(ft) 2 Bla. Com. 2io-!t. 
B3 



6 LAW OF IHHERITANCE. 

in a note to the fifteen^ lidition of Blackstone's 
Commentaries, has nliHiil^e following obser- 
vations tending to in^p^date the reasoning of 
Mr. Justice Blackstone m the passage just cited. 
" However ingenious and satisfactory these rea- 
" sons may appear, there is little consist^icy 
" in the application of thetn ; for if the father 
" does not succeed to the estate, because it must 
^^ be presumed that it has passed him in the 
" course of descent, the same reason would pre- 
" vent an elder brother from taking an estate by 
" descent from the younger. And if it does not 
'^ pas9 to- the father, lest the lord should have 
" been attended by an aged decrepit feudatory, 
** the same principle would be still stronger to 
" exclude the father's eldest brother from the in- 
" heritance, who is now permitted to succeed to 
" his nephew. The father was probably excluded 
^^ from the immediate inheritance to his children 
^^ upon the same principle that the heir of an 
^^ infant cannot be his socage guardian. It might 
** be thought dangerous to make parents the heirs 
" to their own children, or to give them an interest 
^^ in the death or the destruction of those whom 
" it was their duty to protect and preserve." 

Let us now consider the arguments which have 
been thus advanced in support of this rule of in- 
heritance. They may be stated in few words, as 
follows: — 1. All rules of succession are matters 
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of civil polity, and therefore no individual i% 
treated with injustice whatever line of descent be 
marked out by the municipal law. 2. If the feud 
hefeudum antiquum^ or maternumj the father could 
never possibly succeed. 3* The father ought to 
be excluded because his admission might give the 
lord a decrepit vassal. 4. If the feud was novtim, 
but to be held ut antiquum^ it could not descend 
to the father, because he must have been dead be- 
fore it could have come to the son, 5. (Which 
is Mr. Christian's). The father ought not to in- 
herit, because it would expose him to the temp^ 
tation of murdering the son for the sake of the 
succession. 

It seems no difficult matter to find satisfactory 
answers to each of these arguments. Admitting 
the position which is the foundation of the first 
argument, that the rules of succession are crea- 
tures of civil polity, the learned commentator 
could surely never have intended to lay it dowa 
that those rules are in their very nature perfectly 
arbitrary and indifferent, resting on no foundati(m 
of the instinct of nature, the affections of the human 
heart, or the principles of moral duty. If so, why 
were any rules of succession at all adopted ? Why 
did not all property, at the death of the possessoivsi, 
revert to the common stock, to be again parcelled 
out by the supreme power of the state in the maii- 
ner best calculated to advance the public good ? 

B 4 
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Plainly because the good of society is best pro- 
moted by stimulating the individuals of whom it 
is composed to the strenuous exertion of their 
talents and industry by that great exciting cause, 
the hope of being able to provide for those who 
are the objects of their best affections. This is 
the way to make a country great, flourishing, and 
respected; ^* the happy effect of following nature, 
" which is wisdom without reflection, and above 
«* it"(6). The great commentator was not in- 
sensible of the propriety of making the rules of 
inheritance rest on this moral basis ; for he has 
told us that the descent of the parent's property 
to his children " seems founded on a principle of 
" natural reason ; that the possessions of the parents 
^^ should go, upon their decease^ in the first place 
" to their children, as those to whom they have 
" given being, and for whom they are therefore 
" bound to provide." If this reason be good for 
adopting the first rule of inheritance, it must be of 
equal validity as to any secondary and subordinate 
rule ; and surely no one will deny that the obliga- 
tion of children to provide for their parents is far 
stronger than any they can be under to other indi- 
viduals, except their children, and not at all inferior 
to that. The only reason why parents should not 
in all cases succeed equally wit^ children seems to 
be, that they must in general be presumed to l^e 

{by Burke. 
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already provided for. Sir William Blackstone 
speaks of this rule '^ having been censured and 
<* declaimed against as absurd" ; and refers in a 
note to a passage in Locke on Government. Per- 
haps in the whole annals of literature it would be 
impossible to find a name to which the term of a 
declaimer could be more unfortunately applied 
than that of Locke. Those who will take the pains 
to look at the passage referred to, will find that 
that great man merely lays down and enforces the 
claim which parents have on the gratitude of their 
children, and the duty of the latter to provide for 
the former when they are in need, in a way to 
which it seems impossible to find any reasonable 
objection. 

The second argument aflfords no reason, for the 
rule, but merely shows that in respect of ^ifeudum 
antiquum^ or matemunij it can have no operation 
at all, and consequently is totally useless. 

Mr. Christian has shown the invalidity of the 
third argument, or at least, that, if valid, it ought 
to be extended to the uncle who is now allowed to 
succeed to the nephew, whether or not he be old 
and decrepit, and unfit to discharge the duties of 
a vassal. It ought also to be remembered, that the 
father may, as the law now stands, succeed to the 
estate as the heir of the uncle, though he is ex- 
cluded from inheriting as the heir of his son. But 
this argument is founded altogether upon a per- 



10 XAW OF INHEEITANCB. 

fectly gratuitous assumptioiu All fathers 'vrho 
have the misfortune to follow their sons to the 
grave are not old and decrepit. Indeed the learned 
commentator seemed to feel the decrepitude of his 
own argument ; for (apparently for the purpose of 
strengthening it) he suddenly drops the father^ 
and introduces the decrepit grandsire in his place. 
Besides the argument can, at best, only apply to 
tenants by knights service; and since the mili- 
tary tenures have been abolished, and turned into 
free and common socage (c'^i there are no lands to 
which it can have uny application, as the feudal 
services which require a strong and vigorous vas* 
sal are not demandable from the tenant of socage 
lands. At most, therefore, it only proves that 
there was once a rational foundation for the rule. 
The state of landed property is ik)w completely 
altered ; and there is a maxim of law, cessani^ 
ratione legisj cessat ipsa lea;. 

The fourth reason for excluding the father from 
the inheritance is, that if it was a feudum novum, 
but to be held ut antiquum^ it could not descend 
to the father, because if it had been an ancient 
feud he must have been dead before it could 
have come to the son. Now this same feudum 
novum ut antiquum is a mere .fiction of law, intro- 
duced for the express purpose of extending the 
right of inheritance to other branches of the family 

(c) By stot 13 Car, t. c. 94. 
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of the feudatory than those descended from him. 
By a principle of the feudal law, the feud would 
ooly go to the descendants of the person to 
whom it was granted. An account of the manner 
in which the feudum novum to hold ut antiquum 
was introduced is stated ais follows : " However, 
" in process of time, when the feodal rigour was 
*' in part abated, a method was invented to let in 
" the collateral relations of the grantor to the 
" inheritance, by granting him 2i feudum novum to 
" hold ut feudum antiquum ; that is, with all the 
** qualities annexed of a feud derived from his 
" ancestors ; and then the collateral relations were 
^^ admitted to succeed even in infinitum^ because 
" they might have been the blood of, that is, de- 
" scended from, the first purchaser (^." This is 
the fiction which it so much troubles the learned 
Judge to reconcile with the claim of the father to 
succeed to the estate of the childless son. The 
fiction requires the father to have died before the 
son, and though he presents himself in full life, and 
claims the estate with its appurtenances, his own 
ghost is conjured up to resist his claims, and fairly 
" pushes him from his stool." 

Whether or not fiction of any kind is neces- 
sary in a system of laws I ^o not know ; but in the 
laws of England we have fictions, and it savouns 
more of lightness of mind and restlessness of tem- 

(^ fi Bla. Com. fisi. , > 
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per, than of sound discretion, to propose any 
innovation except where a practical evil is felt. 
After all nothing is so unresisting as a fiction. We 
may enlarge or contract its dimensions at pleasure 
to effect the purpose for which it was created. 
Let us then keep our fictions, but at the same time 
take due care that they work no injustice. I con- 
fess I love to refer to our old legal maxims. They 
are generally founded in excellent sense, and 
should be closely adhered to. One of them is 
strictly applicable to the discussion before us; 
** in fictione juris semper subsistit (jequitas.^'' Why 
then should we not, in this case, avail ourselves of 
the fiction which supposes the feud to have been 
granted to an indefinitely remote ancestor, the 
effect of which will be to give the estate to the 
nearest relation of the deceaised, without encum- 
bering ourselves with that further fiction of sup- 
posing a living man dead, which would lead to 
the unjust consequence of giving the property of 
the son to a more distant relation, or even to the 
lord by escheat ? It may also be observed, that 
this objection to the father's inheriting applies 
equally to the elder brother of the father, who 
must have stood in the line of succession before 
the father, and of course before the son, but who 
may nevertheless inherit from his nephew. 

Having disposed of Sir William Blackstone's 
arguments, we now come to that of the late Law 
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Professor. By the common law, if a minor is 
entitled to an estate in lands held in socage, his 
next of kin who cannot possibly inherit the land is 
entitled to the guardianship of his person and 
estate, and is called his guardian in socage. The 
reason given for the exclusion of any relation on 
whom the estate may descend is, " that there may 
" be no temptation, nor even suspicion of tempta- 
** tion, for him to abuse his trust" (e). The lan- 
guage of the law, according to Fortescue, is, 
** Committere tutelam infantis illi qui est ei proxime 
*^ successurus, est quasi agnum committere lupo 
" ad devorandum"(/). This rule as to the appoint- 
ment of a guardian in socage, suggests the idea to 
Mr. Christian, that the exclusion of the father from 
inheriting his son's estate, is founded on the same 
principle. The argument is so extraordinary as to 
render it necessary once more to call the attention 
of the reader to the very words of the learned Pro- 
fessor, to prevent any possible misconception of it. 
The passage referred to is as follow^ : " It might 
" be thought dangerous to make parents the heirs 
" to their own children, or to give them an interest 
" in the^ death or the destruction of those whom it 
" wai3 their duty to protect and preserve." This 
rule of law, which excludes any relation who can 
succeed to the estate of an infant from the guardian- 
ship of his person, seems founded on good sense ; 

(e) 1 Bla. Com. 461. (/) Fort, de Laudibus, c. 44. 



14 LAW OP INHERITANCE, 

as there is on one side a certain interest in getting 
rid of the infant for the purpose of succeieding to 
his estate ; and on the other the feelings of nature- 
may have but a very limited operation in the breast 
of a collateral, and often a distant, relation, in aid 
of the principles of morality and religion, to restrain 
him from the destruction of the infant. The case 
of a father is widely different. There we have the 
strong parental feeling implanted by the Author of 
nature in the human heart, strengthened by the 
principles of morality, and sanctified by the pre- 
cepts of religion ; filling the parent's breast with 
hopes and fears, with joys and sorrows, with 
anxious cares and cheering anticipations for " the 
'* precious boon of a second and dearer life*'(g')> 
given him in his child, the object of his hope, his 
joy, his pride, and his ambition. Let us then bear 
in mind that we legislate for men, and not for 
monsters ; and safely trust to this grand conserva- 
tive principle of society to effect that important 
object for which the all-bountiful Creator has fixed 
it in the centre of the heart of man. 

The objection to the father being allowed to 
inherit the estate of his son, founded on the laws 
of gravitation, and adopted by Sir Edward Coke 
from Bracton, having been given up by Black- 
stone, may be left to its fate. 

In a note by Mr. Hargrave on Coke upon 

(jg) Burke. 
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Littleton (h)y that learned person observes, that in 
RatclifFe's case (i) three other reasons are given for 
the exclusion of the parents : first, that fathers and 
mothers are not of the blood of their children ; 
secondly, that the exclusion is agreeable to the 
Jewish law, as prescribed to Moses by God him- 
self ; and thirdly, that it tends to avoid that con- 
fusion and diversity of opinions in the case of 
descents, of which the allowance of lineal ascen- 
sion by the civil law is said to be the occasion. 
The first of these notable reasons is controverted 
by Lord Coke himself; as to the second, it has 
already been shown, from Blackstone, that by the 
Jewish law the father did succeed to his childless 
son in exclusion of the brothers, unless one of them 
married the widow. To say nothing of the assump- 
tion that the rules for the descent of property In 
the Jewish law were intended not for that nation 
only, but for all mankind ; for which there is 
not a tittle of evidence ; and as to the third, 
Mr. Hargrave justly observes that, " lineal ascent 
" might be governed by the same rules as lineal 
descent ;" and asks " what is the diflference be- 
" tween the two, that should create more confu- 
" sion and uncertainty in the one case than in the 
" other ?" 

Such are the reasons which have been advanced 
in support of a rule which outrages our natural 

(fi) Co. Lit. 11. a. note 1. (i) 3 Co. 40. 
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feelings and. ordinary apprehensions. To me they 
seem altogether insufficient ; and I come, in con-: 
sequence, to the conclusion, that a father ought 
to succeed to the inheritance of his son dying with- 
out issue. 
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ON THE EXCLUSION OF T0E HALF-BLOOD FROBt 
THE INHERITANCE OF REAL PROPERTY. 

Having endeavoured to show that the rule which 
excludes the father from the inheritance of the 
real property of his son dying without issue is 
unreasonable, I shall now proceed to consider 
another rule of inheritance in our law, which ap- 
pears not to rest on a more rational basis. By 
the law of England, the half blood, which means 
persons descended from the same ancestor, but 
not from the same couple of ancestors, cannot, 
under any circumstances, inherit the estate of one 
to whom they are so related. Thus, if John die, 
having married two wives, Mary and Susan, 
leaving the latter his widow, and a son of each 
marriage, and Susan afterwards marry Robert, 
and have a son, neither the son of John and Mary, 
nor the son of Robert and Susan, can inherit the 
land of the son of John and Susan, but it will es* 
cheat to the lord, if the son of John and Susan 
leave no relation of the whole blood. This strange 
rule has found a strenuous defender in Sir William 
Blackstone, In reading the admirable Commen- 
taries (flf) of that sound lawyer and elegant writer, 

, (a) ^^ His Commentaries are the most correct and beauttfal 
^* outline that ever was exhibited of any human science/' 

Sir William Jones, 
C 
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it is impossible not to regret his indiscriminate 
admiration of almost every thing in the existing 
laws and institutions of the country. With all the 
acknowledged excellence of the Commentistries, it 
must be confessed that there is nothing of a philo- 
sophical spirit to be discovered in them. Instead 
of fairly and impartially weighing and estimating 
the merits and defects of. our municipal law, Sir 
William Blackstone is almost uniformly the apo- 
logist of its most obnoxious parts ; in going over 
the whole system he scarcely suggests a single 
improvement; and not unfrequently, in his admi- 
ration of whatever is established, and his dread 
of innovation, makes use of arguments quite un- 
worthy of his intelligent mind. I have already 
attempted to show that this is the case as to the 
rule which prevents the father's succeeding to the 
estate, of his son. Let us now see what sort of 
defence he sets up for the exclusion of the half 
blood. 

The following passage is from the Commen- 
taries : — '^ The total exclusion of the half blood 
" from the inheritance, being almost peculiar to 
** our own law, is looked upon as a strange hard- 
" ship by such as are unacquainted with the 
^* reasons on' which it is grounded. But these 
"censures arise from a misapprehension of the 
** rule, which is not so much to be considered in 
'* the light of a rule of descent, as of a rule of 
" evidence; an auxiliary rule, to carry a former 
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^^m%Q execution, Ami here we must again re- 
*^ member, that the great and most universal prin- 
*^ ciple of collateral inheritance being this, that 
" the heir to a fmdum antiquum must be, of the 
^^ blood of thefirat feudatory or purchasor, that is,- 
*^ derived in a lineal descent from him; it was 
M originally requisite, as upon gifts in tail it still 
*^ is, to make out the pedigree of the heir from 
*^ the first donee or purchasor, and to show that 
^-such heir was his lineal representative. But 
^^ when, by length of time and a long eourse of 
^^ descent, it came (in those rude and unlettered 
** ages) to be forgotten who was really the first 
" feudatory or purchaser, and thereby the proof 
^^ of an actual descent from him became impos-' 
'^ sible; then the law substituted what Sir Martin- 
^\ Wright calls a reasonable^ in the stead of an 
** impossible, proof: for it remits the. proof of an' 
^^ actual descentTromlhe first purchasor ; and only 
'^ requires in lieu of it, that the claimant be next 
^^ of the whole blood to the person last in posses- 
^^ sion; (or derived from the same couple of an- 
'< cestprs), which will probably answer the same 
^^ end as if he could trace his pedigree in a direct 
^^ Xvskb from the first purchasor. For he who is 
'^ my.kinsman of the whole blood Can have ho 
^^ ancestors beyond or higher than the common 
^y stock, but what are equally my ancestors also; 
^^ and mine are vice ver^ his : he therefore is 

c 2 
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" very likely to be derived from that unknown 
** ancestor oif mine, from whom the inheritance 
'^ descended. But a kinsman of the half blood 
*^ has but one half of his ancestors above the com- 
^ mon stock the same as mine; and therefore there 
^^ is not the same probability of that standing 
^^ requisite in the law, that he be descended from 
** the blood of the first purchaser. To illustrate 
" this by example. Let there be John Stiles, and 
" Francis, brothers, by the sailie father and mo- 
" ther, and another son of the same mother by 
*^ Lewis Gay, a second husband. Now, if John 
^^ dies seised of lands, but it is uncertain whe- 
*^ther they descended to him from his father 
" or mother ;, in this case his brother Francis, of 
**: the whole blood, is qualified to be his heir ; 
" for he is sure to be in the line of descent from * 
" the first purchasor, whether it were the line of' 
*' the father or the mother. But if Francis should 
'^ die before John, without issue, the mother's son ' 
" by Lewis Gay (or brother of the half blood) is 
** utterly incapable of being heir; for he cannot 
'* prove his descent from the first purchasor, who 
*f is unknown, nor has he that fair probability 
'^ which the law admits as presumptive evidence, ^ 
^^ since he is to the full as likely not to be descended 
'* from the line of the first purchasor, as to be 
". descended : and therefore the inheritance shall ' 
" go to the nearest relation possessed of this pre- ' 
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*^' sumptive proof, the whole blood. And, as this 
" is the case infeudis antiquisj where there really 
" did once exist a purchasing ancestor, who is 
" forgotten ; it is also the case in feudis novis held 
*^ tit antiquiSj where the purchasing ancestor is 
" merely ideal, and never existed but only in 
" fiction of law. Of this nature are all grants of 
" lands in fee-simple at this day, which are in- 
" heritable as if they descended from some un- 
" certain indefinite ancestor, and therefore any of 
" the collateral kindred of the real modem pur- 
" chaser (and not his own offspring only) may 
" inherit them, provided they be of the whole 
** blood ; for all such are, in judgment of law, 
" likely enough to be derived from this indefinite 
"ancestor: but those of the half blood are ex- 
" eluded, for want of the same probability. Nor 
" should this be thought hard, that a brotlier of 
" the purchaser, though only of half blood, must 
^^ thus be disinherited, and a more remote relatiou 
" of the whole blood admitted, merely upon a 
** :Suppositioi| and fiction of law; since it is only 
** upon a like supposition and fiction, that brethren 
** of purchasors (whether of the whole or half 
** blood) are entitled to inherit at all : for we have 
" seen that infeudis stride novis neither brethren 
*• nor any other collaterals were adnaitted, As 
*^ therefore in feudis antiqtus we have seen the 

C3 
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^< rfeasonableness of excluding the half hk>dd> if 
" by a fiction of law a feudwun novmn be nvsidB 
** descendible to collaterals as if it was feudncm 
^^ antiquum^ it is just and equitable that it should 
^* be subject to the same ^restrictions as well at3 
" the same latitude of descent " {b^ 

It is to be observed, that the great Commen- 
tator, in this passage, grounds his defence of this 
rule of inheritance exclusivel]^ upo^ technical 
reasoning and legal fiction; without the slightest 
reference to the general sentiments Of mankind, 
and to those strong tie^ ^f ifeeling and affectioti 
which naturally sprittg from the ^relationship of 
kindred, which a wise legislation would do well 
by all pmcticable means to foster and •cherish ; 
which are to be reckoned among the principal 
foundations of private hap{)iness ; and are, wheibi 
well and Mrisely ordered, the <;ementiiig principleis 
of society. Far differently, and far more jtfstiy, 
did the late editor of liie Commentaries expresis 
his sentiments on this subject " Surely^ nothing,** 
says Mr. Chriirtian, ** can be more earuel or <Xfa^ 
** traiy to our nblioi^ of propriety and 'consistency, 
** than to give the ei^tfe to a distant l^iatfen. Kit 
^ Ijo the lord, in preference to a half brother, eithef 
^ wlien it l^as d^cended from tine cdmtnfo^ ^p^s^tl 
** br wh^4h^ half brother hte himself la£qtiifir^d 
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'' it. > These are sentiments natural to the human 
heart, and will be assented to by every unsophis* 
ticated mind. 

The jargon of whole blood and half blood, aftd 
of the blood of a man being composed of the 
blood of all his ancestors, ought to have been long 
ago discarded ; and all the learning of feudtetn 
antiquum^ feudum naountj and feudum novum ut 
antiquum^ should have ceased to regulate our laW 
of descents from the moment that the statute of 
Charles the Second abolished the feudal tenures: 
The plain and rational principle is, that the real 
property of the intestate should go to his nearest 
relation ; and the law should lay down with accu- 
racy the rules by which it is to be ascertained who 
is the nearest relation. I meddle not here with' 
the law of primogeniture, which gives the whole 
of a man's landed estate to his eldest son or bro-' 
ther, to the exclusion of the rest. That law itf 
usually defended on the ground of its supposed 
tendency, politically considered, to benefit th6 
public by the support which it affords to a pi^r- 
manent and wealthy landed interest. It is bof 
for me to say whether those who support, or those 
who impugn, this law, are right If it really pro- 
mote the public good, that fully justifies its esta-^ 
blishmetit and continuance. It cannot, hoi^ev^r,- 
at all affect the rule relative to the half blood, a$^ 

04 
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it is equally easy to give an estate to the eldest 
brother of the half as of the whole blood. 

If an answer be required to the question, in what 
(degree of relationship ought the half blood to be 
considered as standing ? it is no difficult matter to 
give one. They ought to come immediately after 
the whole blood in the succession. The lav7 in- 
deed allows them to come in equally in the distri- 
bution of the personal property of a deceased 
intestate with the whole ; but this seems to contra- 
diet our ordinary sentiments. The son of my 
father and my mother must surely be considered 
to stand nearer in relationship to me than the son 
of one of them, and some other father or mother ; 
while the son of my father by another mother must 
be held more nearly related to me than the son of 
my uncle ; for this plain reason, that my father is 
more nearly related to me than my uncle, and 
neither the second wife of my father, nor the wife 
of my uncle is in blood (as it is called) related to 
me at all. The exclusion, therefore, of the half 
brother, in favour of the first cousin, is evidently, 
on any other than technical reasoning, ill-founded* 
Many individuals, however, are to be met with, 
who prefer the round-about to the direct road, and 
seem to think that human affairs can never be pro- 
perly carried on without a great deal of complica** 
tion and mystification. It may, therefore, be as. 
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welly for the satisfaction of these .worthy persons 
to examine the technical reasons advanced by Sir 
W. Blackstone; and (unless I am greatly de- 
ceived) there will be little diflSculty in showing 
that his reasoning (admitting his principles) is 
quite erroneous. 

In entering on this discussion it will be neces- 
sary to bear in mind, that whenever the estate is 
feudum novuniy to be held ut feudum antiquum^ 
which we have already seen is the case ia all 
grants of fee-simple at the present day, and has 
been so for centuries, the only circumstance ne- 
cessary to entitle an individual to the inheritance 
is to trace his descent, and prove his heirship to 
some ancestor of the deceased ; and that it is of 
no consequence how distant such ancestor be, if 
no nearer heir appear than the person claiming the 
inheritance. . It must also be remembered that the 
half blood is, by the rule of law, the propriety of 
which we are discussing, excluded as well in the 
paternal as in the maternal line : — in other words^ 
the son of the father by another wife is excluded 
from succeeding to his brother of the half bloody 
as well as the son of his mother by another hus- 
band. As soon as a right of inheritance in coUa^ 
terals was introduced into our law, it must have 
become necessary to adopt some rule of preference 
between persons in the same degree «f relatiouti^ 
ship, but belonging^ to different branches of the 
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family. For ipstance ; George dies, tearing' Jatties; 
the son bf his father's brother, and William, the soiH 
of his mother's brother, his nearest relations: The 
relationship of the two is the same ; therefore some 
inle of law must be resorted to in order to settle 
their respective claims. The rule established by 
the law is as follows : that in collateral inheritatices 
the male stocks shall be preferred to the female, 
^that is, that kindred derived from the blood of the 
aoaale ancestors, however remote^ shall be admitted 
before those of the female, however near), linlesB 
where the lands have in fact descended from it 
iemale. "^ 

Let us now apply this principle to the rule of 
law exscinding the half blood. We will take as Ou^ 
examj^e the state of the Stiles family, alluded to 
by Sir W. Blackstone, adding, however, another 
supposition which is necessary to the developed 
ment of the surgument. John and Francis Btiled 
th^n are brothers by the same father and mother, 
^d Lewis Gay its a ison of the same mother by e. 
jbecond husband. Let ns now assume that the 
iather of John and Francis had' another son, Ni- 
oodemus Stiles, by a former wife, Francis Stileft 
dies^ and the problem is to find an hedr to inherit 
his <^state% This is to be effected by discovering 
who is the heir of &ny ancestor <of FVands^, wht) 
may be (considered as the &t&t feudatory, end ^uf 
eneefitor in the ml^ line is to }>^ prefi^red to VAf 
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in the female. Is there then, iti the case stated, n 
possibility of discovering any living person who 
may probably be the heir of the male ancestor of 
Francis. The answer is obvious, that Nicodemus 
not only may be^ but certainly is, the heir of his 
nearest male ancestor, for he is actually the soa 
iand heir of his father ; and to search for an heir 
"descended from a more remote ancestor, while one 
is living who is the son of an ancestor less remote, is 
abandoning the acknowledged rule of descent* The 
argument stated by M r« Justice Blackstone for th^ 
exdusiou of Lewis Gay is most inaccurate in bH 
its parts« He describes him as utterly incapable 
of being heir^ because " he cannot prove his de*^ 
" «cent from the first purchasor, who is unknowl^ 
'* nor has he that fair probability which the lai^ 
^^ admits as presumptive evidence, since he is (6 
** the full as likely not to be descended from tht 
^* line of the first purchasor as to be descended.* 
Now this argument is altogether inapplicaUe to th^ 
case of Lewis Gay ; his degree of relationship is 
not a matter of likelihood or probability, but of 
absolute certainty. It is quite certain that he has 
BO claim to be considered as the heir in the pater- 
i>al line of Francis'S ancesto!rs, and eiqually so that 
he wolikl be (but for the perverse rule which ex* 
eludes &e half blood,) the heir in the matemtd 
tine.i fo a legitimate application then of the canons 
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iof^escent^ referred to, Nicodemus Stiles should be 
<eonsidered as the heir of Francis Stiles ; after him 
4Eill the relations in the paternal line ; and when 
that line is exhausted, Lewis Gay should inherit as 
the first heir in the maternal line* Even if the 
reasoning of the great commentator respecting the 
chances of a particular individual being descended 
from the unknown first purchaser could be admit- 
ted to be sound, it is still evident that the rule re* 
«pecting the half blood is unfounded in principle. 
This unknown person is to be looked for either in 
the paternal or maternal descending line of Francis 
Stiles* Now Nicodemus Stiles is the heir of all 
Francises paternal ancestors, and Lewis Gay of all 
the maternal line. One or other of them then must 
be the heir of the unknown first feudatory ; yet 
by this strange rule both are excluded from the 
inheritance, which is transferred to a collateral re- 
lation, who cannot possibly be the heir in either 
line. Thus the rule which prevents the succession 
of the half blood appears to be quite arbitrary, 
and not legitimately founded on even a technical 
principle. 

- Very great injustice has taken place in conse- 
quence of this rule which excludes the half blood 
from the succession ; and Sir William Blackstone 
himself allows, that *^ in some instances, the prac-^ 
^ tice is carried farther than the principle upon 
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*^ whicti it goes will warrant" (c). I will refer to 
a few cases of great hardship mentioned by him, 
hnd his editor M r« Christian. The first instance 
is where a man has two sons by different wives; 
and the estate, on his death, descends to the eldest; 
who enters, and dies without issue ; in which case 
the youngest son cannot inherit the estate, becaiisd 
he is not of the whole blood of the last proprietor. 
Another case is where a man who had thred 
daughters by one wife, and a fourth by another, 
died, and his lands descended on the four equally^ 
as co-parceners# Afterwards the two eldest died; 
and it was held that the third daughter alone should 
inherit their shares, and the youngest daughter 
should retain only her original fourth part, though 
it had been decided in a former case, that wher^ 
lands had descended to two sisters of the half 
blood as co-parceners, each might be heir of those 
lands to the other. In another case the father died 
intestate, leaving two daughters by his first wife, 
and his second wife pregnant. She was delivered 
of a son who lived only a few weeks, but unhappily 
long enough to exclude the daughters from the ia^ 
heritance» With cases of so much hardship brought 
before our eyes, it seems impossible not to see and 
feel that this rule of succession ought to be altered* 
Even Sir William Blackstone, the great enemy of 
all innovations good or bad, entertained some 

(c) a Bla, Com. 23^ 
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doubts upon the jsubj^ct : " haw far*' says b0> *' it 
f^ might be desirable for the L^islatijre to give re- 
?* lief, by amending the law of descents in one qjt 
5^ two instances, and ordaining that the half blood 
f * might always inherit where the estate notoriously 
** descended from its own proper ancestor, loidy 
f^ in cases of newly-purchased lands, or uncertain 
^^ descents, should heifer be excluded by the wholii 
f^ blood in a remoter d^ree ; or how far a. private 
^^ inconvenience should be still submitted to, rather 
^^ than a long-restablished rule should be shaken, 
f * it is not for me to determine*' (d)^ 
. If any thing further be wanted to shake the 
foundation of this rule of succession, which I 
think has been shown to rest on no rational ground, 
diere are analogies in our law bearing very strongly 
on the point. If the rule for the exclusion of the 
half blood be sound and reasonable, why is it not 
extended to all cases of inheritance ? So &r from 
tins is the fact, that in estates-tail the half blood 
may inherit ; and the same rule holds as to titlea 
of honour, and as to the succession to the Crown. 
What possible inconvenience can arise from order-* 
ing the succession to fee-simple estates by the 
same equitable rule? 

. It may, however, still be said, that whatever may 
be thought of the reasonableness^ of the rule when 
first established, it has now been a rule of property 

{d) 9 Bla. Com. 933. 
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fpr many centuries;, and that we ought tB be care-» 
ful not Ughtly to depart from any establi&bed and 
known law by which the transmission and succes*- 
sion to property is regulated. I have stated, and 
wish again tp state most unequivocally^that I am no 
friend to innovation, except in eases where serious 
injustice has been proved to be the consequence of 
the existing . rule, and where no mischief equally 
great can reasonably be anticipated from the 
chauge ; and I a,pprehend it may be safely asserted 
that in this case great hardship does exist, and 
that no considerable inconvenience can reasonably 
be apprehended from the proposed abolition of the 
rule* The cases cited above prove the hardship j 
and the inconvenience (if such it may be called, 
will be merely this: that distant relations of a 
deceased intestate will sometimes be prevented 
from inheriting lands which the rule would have 
given them, but which on principles of equity they 
never could have been entitled to. Nor are we to 
forget that the history of our law contains many 
instances of much more extended changes in the 
rules relating to property than that which is now 
contemplated ; and that the Legislature have on 
many occasions interfered for the purposes of 
making such alterations as seemed likely to advanqe 
the public good. It will be sufficient to notice the 
creation of estates-tail by the statute de donisj and 
the subsequent evasion of that statute by the intro- 
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duction of fines and recoveries ; the introduction 
of uses by the ecclesiastics, their destruction by the 
statute of uses, and the subsequent invention and 
establishment of trusts under the fostering care of 
the Court of Chancery : add to these the stettute 
of wills, by which the ancestor was enabled to dis- 
inherit the heir, and to dispose of his real estate 
according to his own will and pleasure^ All these 
dre now among the most important rules regulating* 
property, and there is not probably a considerable 
estate in the kingdom the transmission of which 
has not been again and again affected by them. 
Compared with these important changes the de- 
signed innovation is of very limited extent ; and 
it is proposed in order to get rid of an absurd nile, 
unfounded on any rational principle, at variance 
with the doctrine on which it is said to rest, and 
productive of great hardship to individuals, with- 
out any countervailing good to society. 



int£R£st£;d witness. 33 



ON TH£ EXCLUSION OF INTERESTED WITNESSES 

FROM GIVING EVIDENCE. 

By the law of England a person who has afi in- 
terest in the event of a suit is, in general, not al- 
lowed to give hi? testimony in favour of the party 
in whose success he is interested. The rule, and 
the reason on which it is supposed to be founded, 
are stated in the following terms in Mr. Phillipps's 
excellent Treatise on the Law of Evidence. " It 
" is a general rule, that all witnesses, interested in 
** the event of the cause, are to be excluded from 
** giving evidence in favour of that party, to which 
" their interest inclines them. They are excluded 
** 4rom a supposed want of integrity ; and not, as 
" some have supposed, that they may be saved 
" from the temptation to commit perjury. If that 
" were the true principle, there would be some in- 
** consistency in excluding witnesses,. who have an 
^ interest even to the smallest amount, at the same 
" -time that a son is allowed to give evidence for 
" the father, and a witness is not privileged from 
" answering, when called to speak against his in- 
" terest. The temptation to perjury may be much' 
*^ "Stronger in these two last cases, than in the for- 
" mer ; yet in the one the witness will be per- 
^^ mittedi in the other compelled, to give evidence. 

D 
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" * Where a man/ says Chief Baron Gilbert, * who 
'^ is interested in the matter in question comes 
" to prove it, it is rather a ground for distrust than 
^* aay just cause of belief; for men are generally 
" so short sig^ited, as to look at their own private 
'^ benefit which is near to them, rather than to the 
** good of the world, that is more remote ; there- 
'' fore, from the nature of human pa3sion9 and 
^' actions, there is more reason to distrust such a 
*^ biassed testimony, than to believe it' Perhaps h 
^^ may appear rather doubtful^ whether &uch aa 
*^ exclusive rule has answered the purposes for - 
</ which it was intended, and whether upon the 
*/ whole it may not have contributed to obstruct^ 

V rather than to promote, the ends of public jus-* 
" tice. It is certain^ that courts of justice now 
^< generally adopt the principle, that it is wiser to 
^< hear the witness, than at once to reject him im-^ 
'' heard and untried ; and they endeavour as far 
^' as possible, consistently with former decisions^ 
^f to receive the testimony of witnesses, leaving, it 
^.' afterwards to the jury to consider^ how far it has. 
^' been supported by other evidence, or from its* 
^^ own character may be entitled to credit The 
^/ legislature also shows, that it acts upon the 
'^ same principle, by havhig provided in many. 

V instances for the admissibility of witnesses^ wh&sk 

V they mu^ Qthermse hc^ve War^Qc^ed as ii^caip'* 
^^petent'^ ..,../ ..:i - 
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Th^se observations afford a suitable introduce 
tion to my subject. I shall now endeavour to 
show that the principle on which the exclusion 
of the testimony of interested witnesses is founded, 
is unsound and irrational ; and ought, if admitted^ 
to be extended to other cases, where a bias on the 
mind of the person giving testimony must be sup- 
posed to have equal force with that prejudice 
which is derived from the circumstance of being 
interested in the event of the suit. 

The obvious mode of discovering the truth of 
any controverted fact, is the examination of the 
individuals who were present at the time when it 
took place ; and it would of course be desirable 
to examine allthe witnesses present at the trans- 
action, supposing them all to be disposed to tell 
the truth respecting it If any are to be excluded,, 
it must be on the ground that they are from some 
prejudice or evil intention more likely to speak 
falsehood than truth, or at least that so much 
doubt attaches to their testimony as to render it 
unisafe to admit it. As however the degree of 
force with which the religious sanction of an oath, 
and the moral principle by which we are bound 
to speak the truth, operate, varies widely in dif- 
feient individuals, and as we have no means of 
ascertaining how far tiie conduct of a particular 
person'is regulated by virtuous principles and reli- 
gioiis sanctions, it becomes an important inquiry 

r> 2 
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whether pur knowledge of human character, and 
our acquaintance with the laws of the mind, will 
enable us to classify/ the human race, and to lay- 
down such rules for the admission of some classes, 
and the rejection of others, as will tend on the 
whole to assist and forward us in the investigation 
of truth. When we consider the infinite variety 
to be found in the characters of men, the extreme 
selfishness of some, and the undeviating integrity 
of others ; when we see different individuals placed 
in similar circumstances, yet apparently acting on 
directly oppoi^ed principles, it is obvious that this 
work of classification cannot fail to be a task of 
great difficulty. Even in cases where we are 
quite certain that an individual makes a false as- 
sertion respecting a matter of fact, we have often 
no means of ascertaining whether the falsehood is 
to be attributed to a defect of moral principle, or 
to some other cause* Many men are inattentive 
observers of what is passing around them ; and if 
they are afterwiards examined respecting the facts 
which have taken place in their presence, give 
inaccurate and false accounts, arising from the 
circumstance of not having sufficiently attended 
to! &e transaction at the time it took place. Many, 
from defect of memory," retain, after a short in- 
terval, but an inaccurate recollection of what they 
have seen and heard. A still greater number are 
influenced by prejudice, arising from natural affecr 
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tion,* or friendship for one of the parties ; from 
connexions of husiness, politics, or religion ; all 
of which, as well as an interest in the suit, tend to 
bias the mind, and therefore should render the 
testimony of witnesses thus prejudiced an object 
of suspicion. It is by no means an extravagant 
assertion that the greater part of the evidence 
given in courts of justice is liable to a certain 
degree of suspicion, arising from one or other of 
these sources. Perhaps very few come into court 
intending to commit perjury.; but the minds of 
the greater part are, it is to be feared, under the 
influence of some secret bias or prejudice, which, 
though often unsuspected, acts nevertheless with 
considerable force. These prejudices are infinitely 
diversified in different individuals ; and it is im- 
possible for the mind of man to ascertain^ with 
any approach to accuracy, in what degree they 
operate in any particular person. If then any 
class is excluded from giving evidence, those who 
•contend for the propriety of such exclusion are 
bound to give a satisfactory reason for it. 

Before we examine the argument in support of 
excluding interested witnesses, it will be proper to 
premise, that by the existing law any degree of 
interest, however minute, excludes. This indeed 
seems to be a necessary consequence of excluding 
interested witnesses at all ; as it is evident that the 
-jsame quantum of interest in. the event of a caus^ 
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would be likely to operate, in a very different de- 
gree, on the minds of different individuals, as they 
happened to be richer or poorer, more or less 
avaricious or penurious. 

The argument for the exclusion, we have already 
seen, is expressed by Chief Baron Gilbert in the 
following terms : " Where a man who is interested 
" in the matter in question, comes to prove it, it is 
" rather a ground for distrust than any just cause of 
" belief; for men are generally so short-sighted, as 
" to look at their own private benefit which is near 
" to them, rather than to the good of the world that 
" is more remote ; therefore, from the nature of 
'^ human passions and actions, there is more rea^ 
^^ son to distrust such a biassed testimony, than to 
" believe it." Few persons, perhaps, will go the 
length of agreeing with the Lord Chief Baron, 
^* that there is more reason to distrust than to 
believe" an interested witness. Many, however, 
seem to think that interested witnesses ought to be 
excluded, and that the exclusion is rendered ne- 
cessary, rather on account of the prejudice whichis 
supposed to operate upon their minds, and by which 
they are themselves deceived, than from an appre- 
hension that they will be induced by a ^regard to 
their interest to commit perjury. It is not easy to 
see precisely what were the sentiments of Chief 
Baron Gilbert upon this part of the subject, as lie 
resolves the matter into aconflict in the mind of 4iie 
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intended witness between self-love and benevo^ 
lence ; and reasonably enough concludes that in 
such a contest the victory would generally be gain^^ 
ed by the former. This, however, is a very im- 
perfect view of the subject ; and the passage in' 
question is one instance, among thousands, how 
very easily even able and learned men are satisfied 
with weak and puerile reasons in favour of any 
established rule or system. If the rule were new, 
no one would think of supporting it on such 
grounds. We cannot surely forget that he who 
speaks a falsehood runs a risk of detection ; and 
that a regard to his character^ and a dread of the 
risk of encountering the penalties of detected per- 
jury, are powerful motives operating to prevent the 
commission of that crime. Mere prudence, and a 
regard to a man's interest, would operate as strong' 
motives to dispose him to tell the truth ; and surely 
we may add to these the influence of moral and 
religious principles. The greatest maligner of 
human nature will hardly assert, of mankind in 
general^ that the oath to speak the truth, the whole 
truth, and nc^hing but the truth, passes over the 
lips an unmeaning sound, and never reaches the 
conscience. No doubt in ordinary cases the ob- 
ligation of an oath is deeply felt ; and the assertion* 
on oath of a known falsehood is probably com- 
paratively rare. The reasoning then of the Chief- 
Baron spears to' be, founded 6n a partiitl and' 

D4 
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erroneous view of the situation of the witness, and 
to be entirely insufficient to uphold the rule in 
favour of which it is adduced. 
. But though I cannot admit that interested wit- 
nesses are in general likely to incur the guilt of 
perjury in support of the side where their interest 
lies, yet I willingly concede that strong prejudice 
very generally results from an interest in the suit, 
and that interested witnesses are, in general, to be 
looked on with suspicion. But it is not because 
a witness is liable to suspicion that he ought to 
be altogether excluded from giving testimony* 
Our law seems to regard all witnesses as subject 
to a bias in favour of the party for whom they are 
called ; and the privilege of asking what are called 
leading questions on cross-examination by the ad«- 
verse party is entirely founded on an assumption 
of the existence of such a bias. Interest often ex- 
cites a prejudice which affects the mind in the same 
way as prejudice arising from any other cause. 
Most men stand in a variety of relations to others^ 
and each of these relations is usually surrounded 
by its peculiar prejudices. The desire to promote 
the interest or the credit of a man's family or 
friends, of the school or college at which he was 
educated, of the society in which he lives, the fra- 
ternity or corporation to which he belongs, the 
religious sect, or political party, to which he is 
attached by principle, habit, or connexion ; is 
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usually attended by prejudices varying indefinitely 
in force in different minds, but exercising consider- 
able influence in alL Is it too much to assume 
that these prejudices often influence and distort 
the mind in a degree far beyond what arises from 
a small pecuniary interest ? . Indeed, prejudices 
of this kind seem, in general, more dangerous 
than those arising from a direct interest, because 
tibey come in a less tangible shape, are not so much 
the object of general observation, and not so fre- 
quently suspected to exist by those who are to de- 
cide upon the matter in litigation ; whereas a direct 
interest is always the subject of comment ; and, in 
proportion as it is gteat, is attended with greater 
suspicion, and more carefully watched and guarded 
against The general rule laid down in our law 
for the disqualification of witnesses is, that " a 
*^ witness will not be disqualified on the ground of 
'^interest unless he is interested in the event of 
" the suit** By the operation of this rule a man 
who has an interest to the amount of five shillings, 
in the event of a cause being decided in favour of 
one of the parties, cannot be a witness for him; 
while the son and heir of a man fourscore years 
old, and possessing a fee-simple estate of 10,000/. 
a year, is a competent witness for his father in an 
action brought for the express purpose of dis- 
possessing him of his estate. Can a rule leading 
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to such a consequence be founded on a rational 
basis? .' 

If the rule which excludes an interested witness 
from giving testimony rest (5n a rational principle,: 
it should seem to be of universal application; and, 
from the very nature of the rule, to admit of no 
exception. Either the evidence of an interested 
witness is capable of being made a medium for 
the discovery of truths or it is not. If the affirm-; 
ative be asserted, it should constantly be admit-^ 
ted ; if the negative, never. I can well understand 
a man who tells me that an interested person ought 
always to be excluded, from a want of integrity, 
though I do not concur with him iin opinion ; but 
I am totally at a loss to comprehend the reason 
of the rule which makes the supposed want o£ 
integrity arising from interest a ground of exclu- 
sion in some cases, but in others allows witnesses 
liable to precisely the same objection to give evi- 
dence. Yet this is the law of England, as laid 
down in decided cases, and adopted by the best 
text- writers on the law of evidence. By the parti- 
cular provisions of several penal statutes, informers, 
who are entitled to part of the penalty, are made 
competent witnesses. The reason is thus stated hy 
Chief Barpn Gilbert: " Where a statute can receive 
" UQ execution, unless a^pariy interested be a wit^ 
^^ n^s, . there he must be allowed, for . the statute 



^' must not be rendered ineffectual by the impossi- 
" bility of proof." Now this remark comes strangely 
from the same writer who has asserted (as we have 
already seen) that '^ where a man who is interested 
^^ in the matter in question comes to prove it, it is 
^' rather a ground for distrust than any just cause 
" of belief." If the legislature have indeed impro- 
videnily enacted any law which cannot be put in ex- 
ecution without resorting to such polluted sources, 
the statute ought undoubtedly to remain a dead let- 
ter to the end of time ; for it is obviously impossible 
to justify the conviction and punishment of any 
individual, gi^ounded on testimony which affords 
'^ rajther a ground of distrust than any just cause 
" of belief." That we may be enabled, however, 
to discover whether any more valid reason can be 
given for this exception to the rule respecting 
interested witnesses, let us proceed to inquire what 

• 

^s said upon the subject by other text-writers, 
Mr. Serjeant Feake, in his valuable Treatise on 
Evidence, expresses himself as follows: " But there 
'^ are some instances, where persons substantially 
" interested, and even parties in a cause are per- 
'^ mitted to be examined, from the necessity of the 
" case, and absolute impossibility of procuring 
" other testimony . In an action, on the statute of 
^* Wintcny the party robbed is a witness. And, on 
^^ the same principle of necessity, it has been holden 
" that p«w»s, wjbp becwne interested in the c(w»- 
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" mon course of business^ and who alone can possi- 
" bly have knowledge of a fact, may be called as 
** v/itnesses to prove it ; as in the case of a servant, 
" who has paid money, or a porter, who, in the 
** way of his business, delivers out or receives par- 
" eels ; though the evidence, whereby he charges 
** another with the money or goods, exonerates 
" himself from his liability to account to his master 
" for them ; for if this interest were to exclude 
" testimony, there would never be any evidence of 
" such facts," In the excellent work already re- 
ferred to, Mr. Phillipps states, that the testimony of 
interested witnesses is sometimes admitted " from 
" necessity or a principle of public policy, as where 
" evidence is received from persons who are en- 
** titled to rewards on convictions, or from agents, 
** factors, or servants." And in Mr. Starkie's late 
work on the subject, by the publication of which 
he has bestowed a great obligation on the Profes- 
sion, the learned author expresses himself in the 
following terms : '* In some instances the liw ad- 
** mits the testimony of one interested, from the 
" extreme necessity of the case ; such a neces- 
" sity arises from the particular nature of the sub- 
"ject of inquiry, which renders it exceedingly ira- 
" probable that any person who is not interested 
** should possess any knowledge of the facts, 
" whether that improbability arise from the con- 
^^ fined nature of the transaction, which makes it 
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"likely that no one is privy to it except the in- 
" terested witness, or from the generality of the 
^' interest, which is equally likely to affect all other 
^' witnesses." 

Thus all these learned writers are found to con- 
cur ; and the principle on which the occasional ad- 
mission of interested witnesses is defended, is stated 
to be the necessity of th^ case. It is a maxim, 
which we " have the advantage of hearing every 
" day," that the exception proves the rule. In this 
instance, the exception seems to me to destroy the 
rule, by completely demolishing the reason on 
which it is founded. What, after all, can this neceS'- 
sity be of which we hear so much, but the necessity 
that justice should be duly administered ? In order 
to obtain that end, every means in our power 
should be resorted to for ascertaining the truth ; 
and the exception assumes, as its proper basis, that 
the testimony of an interested witness may conduce 
to that end. If that be the case in those instances 
to which the exception applies, why not in all 
cases ? Have we any criterion by which to 
decide when an interested witness will speak the 
truth, and when nothing but falsehood can be ex- 
pected from him ? If not, let him be admitted in 
all cases. It seems unaccountable and absurd to 
admit him where he is the sole witness, and to re- 
ject him where his evidence may be checked and. 
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€oiitr6lled by the testimony of others, who are not 
liable to a bias arising from an interest in the sub-^ 
ject-matter of the suit 

A relaxation of the rule, which excludes the 
testimony of interested witnesses, was introduced 
into the law by the statute 54 G, 3, c. 170, which 
enables rated inhabitants to give evidence re- 
specting the settlement of the poor in their pa- 
rishes ; and perhaps in no case was the incon- 
venience of the rule more felt. In cases of settle- 
ments gained by hiring and service, th^ contract, 
under which the service ii» performed, is often 
made between the mast^^r and the servant when 
no third, person is present. Before the statute the 
court of quarter sessions had in such cas^s no other 
means of ascertaining the pauper's settlement than 
his own testimony. He had often a strong desire 
to be settled in a particular parish, and, having 
no pecuniary interest, he was an admissible wit- 
ness ; while, if the master happened to be a rated 
parishioner, however respectable his character, and 
however small his interest, he could not be al* 
lowed to give evidence at all. Since the statute 
both parties are heard, and the best chance of 
idiscovering the truth is given thai the circum- 
stances of the case will admit of. Numbevlesis 
eases have been decided on the master s testimoh j 
s^^ibst' th^ evidence of the pauper, the fisir greatet* 
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part of which would probably have been decided 
differently if the evidence of the master had been 
inadmissible. 

The danger of admitting the testimony of inte- 
rested witnesses seems to have been greatly exag- 
gerated. It is indeed admitted that their evidence 
is in general to be regarded with some degree of 
suspicion ; but it is surely more for the interests of 
truth to trust to the talents of the opposing counsel 
in cross-examination, the superintending caution 
of the judge, and the good sense of the jury, for 
preventing the reception of such evidence from 
leading to an erroneous conclusion, than to shut 
the door against one mode of ascertaining the 
truth by entirely excluding it. 

Although, however, the general exclusion of 
interested witnesses appears to me unreasonable, 
and calculated rather to impede than to advance 
the due administration of justice, an interest of 
a particular kind sometimes exists, which I should 
be disposed to think ought to form an exception 
to the general rule. Our law does not allow parties 
to actions to give evidence in their own favour. 
With this disqualification I do not purpose to 
meddle ; and it seems to follow, that if any indivi- 
dual make himself, in effect^ a party to the suit, 
though he be not so in name, he ought to be ex- 
cluded from giving testimony, inasmuch as his 
situation in relation to the cause is virtually the 
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same as that of a party on the record. If then 
any one undertake to pay the costs of the cause, 
or agree to share with the plaintiff any sum to be 
recovered as damages^ or to bear a part with the 
defendant in paying such damages as may be 
found against him; he should be considered as 
a virtual party in the suit, and, as such, ought 
to be excluded from giving testimony. 
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ON THE AVFIBMATIOX OP QUAKERS. 

The quakers, conceiving that the command of 
our Saviour, " swear not at all," extends as well 
to oaths taken in courts of justice, as to profane 
swearmg, refuse to take an oath ; and the legis- 
lature has so far favoured their conscientious 
scruples, as to allow of .their solemn affirmation 
being admitted in civil cases ; but they are still 
excluded from giving testimony in criminal 
matters : the question is, whether this distinc- 
tion is reasonable? The only ground on which 
the admissibility of their affirmation can be de- 
fended, seems to be ; that it is as binding on 
their consciences as an oath on that of other 
men ; and, if that be so, what possible objection 
can exist to their being examined as witnesses 
in criminal cases ? It must be remembered, that 
the quakers are exposed to the same punish- 
ment in case of a false affirmation, as persons^ 
who have taken a false oath* The rules of 
evidence are the same in: civil as in cryninal 
cases ; and the admission of a quaker's testimony 
in the former, and thp rejection of it in the latter, 
is an anomaly unsupported by any analogy in the 
lai^. As the law stands at present, a man tnay^ 

£ 
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assault, maim, or murder a quaker, in the pre- 
sence of twenty other quakers, with impunity, if 
it happen that no other person is present, who 
will give evidence of ^the fact on oath. ^- It is now 
one hundred and thirty years since the legislature 
first made the affirmation of quakers admissible 
in evidence; and they had previously endured 
a persecution for eight-and-twenty years on ac- 
count of their refiising to take an oath; nobly 
evincing, by their unshdcen fortitude, that their 
scruples, whether well or ill founded, were con- 
scientious. What has been their conduct jsince 
the indulgence? In the preamble to the statute 
8 Geo. I. c. 6, we have a recognition by the 
legislature, that ^^ the people called quakers have 
^^ lK>t abused the liberty and indulgence allowed 
^ to them by law, and Aey have given testimony 
" of their fidelity and affection to his Majesty, 
" and the settlement of the crown in the Pro- 
^ testant line." Their conduct since has been 
consistent with this declarati6n. They are a sect 
remarkable for the sobriety. of their characters, 
the decency of their manners, ^and their well- 
directed and active l^enevolence. In every scheme 
fi>r thg relief of human misery, or for the intel- 
lectual, mora], and religious improvement of l^e 
i^ecies, they are to be found among the earliestyl 
the most active, judicious, and persevering, of its 
advocates and supporters. The- consistency smd. 



d^corui^^f their lives iiave gamed the« <»iogUts 
where they were least to be expected fVi J ; and* 
they reckon, at this moment, among their number/ 
UidividualB, whoise extraprdmary exertions for the 
good of their fellow creatures have done honour 
ij0 their religion, to their country, and to human 
nature. 

The piopriety of admtting the affinnation of 
q[uakerB in evidence, in criminal cases, iias been 
strojDgly contended foir by a. judge of the greatest 
eminence, and highest talent$, who for more than 
thirty years presided in the first criminal court in 
this country ; and his opinion xm this subject was 
in unison witb that of a very learned and able 
judge, who sat on the same bench with him. In 
i\^ case of Atcheson v. Everitt, which is reported 
in Cowper's Reports, p. 3 $2, Lord Mansfield said, 
", I wish, when the stat, 7 &.8 Wm. IIL 0^34, was 
^! made, that the affinnation of a Quaker had been 
^'' put on the same footing as an oath^ in all cases 
^^ whatsoever: and I see no reason against it; for 
** the punishment of the breach of it is the same." 
Mr. Justice Aston says, "I think an affinnation 
^^ ought really to be put upon the same footing as 
^^ an oath." In a subsequent stage of tha sa«ie 
case; Lord Mansfield says, ^ With regard to the 

faj It is remarkable, that Lord Chesterfield, and, I believe, 
Voltaire,* are to be found .among 'the panegyrists of tfce' 
Qiiakdrs. 
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**^ exception against the testimony of qttakers .in; 
*^ criminal prosecutions, it was occasioned by a 
*' strong prejudice in the minds of the great men 
" who passed the stat. 7- & 8 Wm. UI. c. 34* 
" I have looked into the debates of those days, 
^' and find that every step and clause of the Act 
** was fought hard in the house of commons^ ^ 
'* and carried by small majorities. I know riot 
" whether the exception came in by way of 
" amendment, but I think it did* It was first 
" a temporary act for seven years only." After 
mentioning some intervening statutes, his Lord- 
ship goes on : " On the accession of the present 
" family to the throne, it was made perpetual by 
'^ Stat. 1 Geo. I. st. 2, c. 6 : but the exception still 
^^ remained in ciriminal cases or criminal causes ; 
" and it is extraordinary, that though many alter- 
" ations were made in it by stat. 8 Geo. I. e» 6, 
*• yet no variation was made as to this particular; 
" which in some instances bears hard upon die 
'' quakers, and leaves them in a worse condition 
" than they were when their sect first arose: for' 
** before "the stat 7 & 8 Wm. III. c. 34, if a- 
" quaker were indicted for a capital offence, he 
^' might call quakers as witnesses in his defence, 
'* aftd that without oath ; for formerly the pri- 
" soner's witnesses were not sworn. But now, by 
*^ stat. I Ann. st. 2, c. 9, s. 3, all persons exa- 
^' mined in criminal cases must be examined Du 
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** oatR, Doth for and against the Crown ; tbereforQ 
\^ if a quaker be indicted, he cannot hietye the 
^^ benefit of quaker testimony t It is not pos- 
" sible to say why the exception was mad©/' 
We have here the decided opinion of a Judge of 
0rst-rate abilities, of very great experience, and 
one who is, as little as any man, to be suspected 
ef a fondness for rash and intemperate innova-^ 
tion, in favour of admitting the affirmation of 
quakers in criminal cases. 

It seems difficult to find any plausible argu^^ 
ment on the other side. If it be said, that we 
ought to be more cautious in admitting suspicioua 
evidence in criminal than in civil cases ; it may 
be answered, that the law of England has adopted 
the same rules in both ; and there is perhaps more 
danger of injustice from the admission of impro-. 
per evidence in civil, than in criminal matters^ 
In criminal cases juries are constantly told, that if 
any doubt exist in their minds of the guilt of the 
prisoner they are bound to acquit him ; and it i& 
considered as a peculiar part of the duty of the 
judge to' protect the prisoner. The natural feelingg 
of the human heart dispose jurors not to bring in a 
verdict of guilty, unless they are quite satisfied of 
the prisoners guilt \ and if they find him not guilty 
when he really has committed the crime imputed 
to him ; though there is. an injury to the public by 

E 3 
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such a verdict, tiiete li no particular injustice tor 
any individual. But in civil cased it is otherwise.' 
If a vferdict be^ found erroneously for either side, 
tlie othet party is injured ;; and juries sire oftetf 
obliged to decide in doubtfol cases, where ih4 
Evidence on each side is;suspicious»^ The fxA^ o£ 
hcvty therefore, which admits the same evidence ia 
criminal as in civil cases, seems perfectly consist- 
ent with that anxious regard to the protection of 
innocence, which fornrs one of the most distin^ 
guished features of English jurisprudence ; and 
the exclusion of the testimony of quakers, in eri*i 
minal casein, must be regarded as an irratioiial 
exception, unfounded on any principle. 

By the law of England, all persons who believe 
in a God, and a future state of rewards and punisb^^ 
ments, whether they be jews, turks^ hindoos, or. 
of whatever nation or creed, are' capable of beings 
exiamined as witnesses on oath ; and the oa& isi 
administered according to the eeremonies o£ the 
fseligioa prof(6S^^ by the witndss; It certainly is^ 
passing strange, that, in a Christian country^ the 
testimony of a maHometan, or a heathen, whose 
religion is conceived to be founded on a delusion^ 
should be admitted in preference to that of one wbor 
fqlly recognizes the divine authority of theChristifti9b 
^Ugion, and gives his endence:in a manner whiclr 
l(e profej^es is binding on his conscieitce as a* 
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Christian ; and under circumstances which, if he 
can be proved knowingly to assert a falsehood, 
will expose him to the penalties of perjury. 

A bill which had been brought into the Kouse 
of commons by serj^ant Adair, in the year 1 7971 
to render the affirmation of quakers admissible in 
criminal cases, was thrown out. An endeavour 
has lately been made to attain the same object, by 
a very able and learned member of the house 
(Mr. John Williams), through whose exertions^ 
it is to be hoped, the restriction will be speedily 
got rid of. , 
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ON THE SETTLEMENT OF THE POOR BY HIRINO 

AND SERVICE. 

One of the modes by which a pauper becomes 
settled in a particular parish, is by hiring and 
service ; and there are three requisites necessary 
in order to his so acquiring a settlement : 1 . Me 
must be unmarried, not having a child, at the 
time of the hiring : 2. The hiring must be for a 
year; and, 3. He must serve for a year. The term 
unmarried includes as well widowers^ as bachelors ; 
and a widower having no children, or having 
children emancipated^ which means separated from 
the father, and placed in such a situation as to 
prevent their following his settlement; may gain a 
settlement by hiring and service. It is not neces- 
sary that the servant should remain unmarried 
during the whole service ; if he be so at the time 
when the contract is entered into, his marrying 
during the service will not prevent his gaining a 
settlement. Neither is it required that the whole 
year's service should take place under the agree- 
ment for a year ; if some part of it be under that 
agreement, and the rest under a hiring for a period 
less than a year, the two services will be connected, 
and a settlement will be gained, provided there be 
an entire year's service in the whole. ' 
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In order to estimate the reasonablenesss of 
these distinctions^ let us look to some of the 
effects of them : A.y a settled inhabitant of a pa- 
rish in Lancashire, comes into Devonshire; marries 
and setdes there ; but does no act to gain a settle-^ 
ment. He ha$ two sons, B. and C, both of whom 
spend the early part of their lives in Devonshire. 
jB. is employed in agricultural labour in that county 
marries, has a family, and still continues to reside 
in Devonshire ,* but never having hired himself for 
fi year he has gained no settlement. C at a very 
early period of his life, hires himself for a year, 
and serves a year in Devonshire, and conse- 
quently gains a settlement there. He then goes 
into a distant manufacturing county, gets em- 
ployed in a manufactory, marries, settles, and con- 
tinues to work in the manufacturing line. They 
are both industrious and provident men, and, while 
health and strength last, are enabled, by their ex- 
ertions, to support their families. The evil day 
however comes at last ; and both are compelled, in 
the decline of life, to apply to the parish for re- 
Kef, and are removed, in consequence of such appli- 
cation, to their respective parishes. jB. is taken 
to the place of his father's setdement in Lancashire, 
and C. to the parish in Devonshire, where he had 
formerly gained a settlement : each far away from 
the place where he had spent the greater part of 
his life, from the employment to which he has 
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been accustomed, and the fiieolds and connexions 
among whom he has lived ; each is placed amongf 
strangers^ and obliged, in the declining period o£ 
life, to adopt new habits, and to exercise his in^: 
dtistry in new employments. These are cases of 
great hardship, and it is not to be doubted that 
sudi cases have often existed (b). 

Such being the effect of the law we will now 
look to the law itself, and inquire whether the dis^ 
tinctions which it sets up between a married and 
an unmarried man, and between a hiring for a year^ 
and for any time short of a year, rest on any ra^ 
tional basis. By the statute 43 £liz. c. 2. a fund 
is directed to be raised for the relief of the poor, 

(b) Ita the Appeoidix to the Report of a Select Committee of 
the House of Commons, on the Poor Rate Returns iB25y i»- 
the following communication from the parish of Nprton in 
Derbyshire: 

'^ It is the opinion of the parishioners of Norton, that the 
act of Settlement i^hould be materially altered in respect of the 
^me of servitude, as it is frequently the case that a persoDi, 
when a child, gains a settlement by one year's servitude, an4 
Aever gains a subsequent one, but leaves the ptace of his settle* 
ment, and for a number of years, other places are receiving the 
bene&t of his youthful years ; but when old age arrives, and h& 
has occasion for parochial aid, he must be removed to the 
place of his settlement, leaving children and friends behind,^ 
and go to a place where he is a complete stranger/' . 

This paper, which has fallen in my way since the above re* 
marks were written^ strongly corroborates the view which haa 
been taken of this subject; and, as it appears to be foiinded on 
an observation of the practical eff(^ct of this br£Ach of Hie poor- 
\awi|, 16 entjtted;^ senous attention. 
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^^ by taxation of every mhabitant, parson^ vicair ancl 
^*' other, and of every occupier of lands, housefiTi 
^^ tithes impropriate,^ propriations of tithes, coak 
" min^s, or saleable underwoods in the parish." I 
can discover no other reason why an impotCTtt 
pauper should be maintained by one parish rathet 
than by another but this ; that the parish on which 
his maintenance is thrown has had the benefit of 
his labour. The annual income of the propei^ 
in the parish is deriv^ from the labour of the in* 
dividuals employed in it, and the proportion in 
which each individual contributes to this fund de4 
pends, notion the circumstance of his being s 
single or a married man, or of his having been hired 
for a week, a month, or a year, but on the quantify 
of work he has doner in the parish. If then the 
pauper, unable any longer to provide for his own 
wants, is to be liupported, not by the public at 
large, but by sonie pm'ticular district, he must bd 
considered to have a claim on that district to the 
wesdth of which his labour has contributed. Bat 
it will p£ten happen thiat a pauper has been em*« 
ployed in many different parishes ; and it would be 
a matter of infinite complication and difficulty 
either to divide the expenses of his subsistence 
between several parishes, in the proportion in 
which he had laboured in each respectively, or to' 
select from Bxx^ong them that which had been 
mostbenditted by his exertions. Some plain in>« 
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ielligible rale then must be resorted to, for the pur- 
pose of selecting the particular parish which is to 
support him ; and none seems more fair and prac- 
tical, than that which confers a settlement on a 
pauper in consequence of a certain quantity of 
labour performed, in a particular parish ; and the 
settlement being thus acquired, it follows of course 
that any former settlement is thereby put an end 
to, and that the new settlement itself must cease, 
in case a pauper should acquire a subsequent 
settlement by similar or by any other means 
in another parish. The service should be the 
foundation of the settlement, because it is that alone 
which increases the riches of the parish, and con- 
sequently goes to form the fund which is made 
available for the support of the pauper. 

Supposing the principle to be correct, that the 
pauper should be settled in that parish which he 
has enriched by his labour, it is a legitimate de- 
duction from it that the settlement should be ac- 
quired, in that parish where the service is per- 
formed, and not in the parish where the pauper 
resides, if that should a different parish from the 
one in which he works. By the law as it stands 
at present, the settlement is gained in the parish in 
which he sleeps, which is held to be his residence. 
This may bear hard upon particular parishes iu 
which paupers reside who are employed in other 
parishes. The only ground on which it can b^ 
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defended is, that a pauper is often employed ia 
diflFerent parishes, but that his residence can only 
be in one. I fear this is not quite a satisfactory 
answer to the objection ; and I must confess, that 
for a considerable time I thought it practicable to 
settle paupers in the parishes where they work, and 
not in those in which they reside ; but further con* 
sideration has led me to a conviction, that it is 
impossible to get rid of the perplexities and com* 
plicated difficulties to which such a rule would 
give rise. It would lead to 9,- very protracted and 
often a very unsatisfactory inquiry to ascertain the 
parish in which the servant of a farmer, who occu^ 
pied land in different parishes, }iad gained a settle- 
ment ; and it would be still more difficult to find 
out the settlement of a carrier's servant employed 
in driving a waggon from one town to another 
through various parishes. In general, the greater 
part of the service takes place in the parish where 
tho. pauper resides, and the particular cases where 
the service is performed in one parish, and the 
pauper's residence is in another, must be regarded 
as exceptions, producing indeed some hardship in 
those cases, but which it seems necessary to submit 
to for the sake of the general rule. We cannot^ in 
cases of this sort, adopt a sounder or safer rule than 
the legal maxim, ^^ ad ea quae frequentius accidunt 
jura adaptantur." We must be content to adopt the 
best general rules that can be discovered, and must 



piit up with hardship in paitiouI^Jr casej)*^ for th^ 
i^ake of the public good. 

Those who are acquaintekl with the practical 
effects of the laws for the relief of the poor, aa4 
have had some experience of the litiga,tion whi^^hi 
has arisen respecting settlements, will be aware 
ihaX a v^y great proportion, (it would not, perha^^ 
lie toQ much tp fi^y^ a larg^ fljiajority,) of the cas<^ 
w:bich are brought before the courts of quartei' 
lessicfus^ hy appeal against orders for the remoyid 
pf paupers to their places of settlement, tura upoii 
doubtful and conflicting evidence respecting the 
contr^t pf hiring. This is a matter which fre- 
quently lies in the knowledge of the pauper woA 
his master only, np third person haying been, 
p^res^nt fit the time the contract of hiring took 
place, and it consta^ntly happens that the maet^ 
^ interested to pre vent, the pauper's gaining It 
aet^ement in the parish of which he is ja rated 
inhabit^t^ and that the pauper has a Sitrpng d,er 
sire to bnelpng to the parish to which, or to that frooi 
fvhich he has beei;i removed. Both parties are there- 
iojr^ to be heard with suspicion ; and although 
9i|]H?e thejstatute whiph enables the ndaster, notwith*<: 
9tai¥iing his being a rated inhabita,nt of on0:of the 
jyitigatiog p^isbes^ to be examined as a lritne$9» 
^ ge^i^ipns are much more likely to coine to |l 
^t 4ecisipn on the case than they could po^aihjiy 
e 4Qfte befpre that act, when only the pauper 
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could be heard; yet it is even now often impos- 
sible to come to a satisfactory conclusion^ as the 
jnaster and the servant frequently give contradic- 
tory accounts, and there is often no good reason for 
believing one rather than the other. With respect 
to the duration of the service it is not often diffi* 
cult to ascertain it. It is therefore presumed, 
that by making the settlement depend on the re^ 
sidence in the. parish as a servant for a. given pe« 
nod of time, a fruitful source of litigation will be 
cut off; and that when it shall be only necessary 
to ascertain a plain matter of fiauct, doubts will not 
very frequently arise upon this branch of settle-t 
ment-law. It will, however, in the event of the 
legislature passing a statute for an alteration of 
^e Jaw of settlement id the manner stated, be 
necessary to guard against an evasion of the law, 
ivhich would probably often be attempted, unless 
prevented by the terms of the statute. If it should 
be thought proper by the legislature to enact 
that one, twp, or three years residence as a servant 
should confer a settlement, it would be highly 
proper to express in the statute that such residence, 
whether with or without a temporary absence or 
discontinuance of the service, should confer a 
settlement, so as it amounted in the whole to 
the period required by the statute. Unless the? 
^w be expressed in . some $uch i^ms as these, 
there will be frequent evasions of k^ by^Bendiog 



64 SETTtEMENT OP THE POOIli 

paupers away for a day or two ; but all apprehen<» 
sion of evasion would be got rid of by enlarging^ 
the terms of the statute in the manner proposed 
ttbove* There seems to be no good reason why 
a settlement by apprenticeship should not be ac- 
quired by residence and service in the same 
manner as that by hiring and service in the case 
of an ordinary servant ; and, as it is intended to 
include married as well as unmarried men, it 
would be proper to introduce the word labourer 
into the statute, that term being more usually 
employed to designate such servants as are not 
menials. - 

It is then proposed that the statutes giving 
settlements by hiring and service, and by appren- 
ticeship, should be repealed, and that it should be 
enacted by a new statute, that ** From and after 
** the day of if any person shall 

" reside as a servant, labourer or apprentice, for 
a space of time amounting in the whole to (c) 
three years, in any parish, township or place 
" maintaining its own poor (whether such resi- 
" dence be with or without occasional absence 
" from such parish, township or place, he shall he 
** adjudged and deemed to have acquired a good 
** settlement in such parish, township or place by 
" such residence." 

(c) Or such longer or shorter term as shall seem to the 
legislature to be expedient* 
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As, however, inconveniences might arise from 
carrying back an inquiry into the residence and 
service of a pauper, for a long and indefinite pe- 
riod, it might l>e proper to place a limit to the time 
within which such settlement should be acquired, 

• • ■ - 

by a proviso to the following effect : 

" Provided always, that the whole of the said 
** residence as a servant, labourer or apprentice, 
'* shall be comprised within the space of seven 
'^ years/' 
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ON SPiECIAL PLEADING. 

It would, perhaps, be difficult to find, in the eur- 
tire range <^f the sciences, anyone concerning which 
more erroneous ideas are entertained than that of 
special pleading. Its very name is often used to 
designate ingenious sophistry, shuffling evasion, 
distinction in terms without a corresponding differ- 
en6e in the ideas which they represent, and a ■ 
sacrifice of sense to mere sound. Such, how- 
ever, is not special pleading ; its rules have been 
asserted, by an elegant writer and admirable 
scholar (a^), to be founded on an " exquisite logic ;" 
and its legitimate object is undoubtedly to give the 
defendant a clear and distinct understanding of the 
charge made by the plaintiff against him, and to 
inform the plaintiff, with equal certainty, of the 
nature of the defence intended to be set up by the 
defendant. In pursuance of this object the plain- 
tiff is obliged to set forth his cause of action fully 
and distinctly in a written statement called the 
declaration, which is delivered to the defendant or 
his attorney ; the defendant either denies the facts 
stated in the declaration ; or wholly or partially 
admitting their truth, states other matters as a de- 

(a) Sir William Jones. 
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fence to the action ; or, fully admitting the truth 
of 'the whole charge, contends that the facts stated 
are insufficient, in point of law, to support the 
action against him. The first and second of these 
defences are called pleas (&); and the last a de- 
murrer. If the defendant demur, the matter of 
law is argued before the judges of the court in 
which the action is brought ; and as the truth of 
the matters of fact asserted by the plaintiff has 
been already admitted by the defendant, the de-< 
cision of (he judges- of course puts aii end to the 
suiti If the defendant by his plea deny the plain-* 
tiff's whole cause of action, this is called an issue iu 
fietct(as the demurrer is termed an issue in law,) and 
the contested matter of fact is tried before a jury. 
If the defendant state in bis plea some nerw fact, 
an a defence to the action, the plaintiff is allowed 
to i^eply to it ; this is called the replication. If the 
parties are not then brought to an issue; — in other 
wofds, to an affirmation oh one side and a n^^tion 
on the otlier of the same proposition, the defendant 
is entitled to answer the plaintiff's replication in a 
re|6iiider? It sometimes happens that the plead- 
ings are carried on two or three or more stages 
farther before the parties join issue. These arq 
ealled the sur-rejoinder, rebutter, and sur-rebutter, 

(b) The object in this place being merely to give concisely 
the rationale of special pleading, it was thought unnecessary 
to notice pleas to the jurisdiction in abatement, &c. 

J^ 2 
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However many or few the steps, the same object 
is constantly kept in view : as soon as the parties 
come to a distinct affirmation on one side and ne-^ 
gation on the other of matter of fact, they are en- 
titled to have the cause tried before a jury ; and 
if, in any stage of the proceedings, they are agreed 
in matter of fact, but diflfer as to the law to be ap-« 
plied to the facts, either party may, by demurrer, 
bring the matter before the court for its judgment 
on the law. After a verdict for the plaintiff he is 
entitled to the judgment of the court, unless the 
defendant can show sufficient cause to induce 
the court to grant a new trial, or can state any 
matter of law in his favour as a ground for arresting 
the judgment. If the verdict is given for the 
defendant, the plaintiff is at liberty to move for 
a new trial, which will be granted or refused to 
either party as the law and justice of the case seem 
to the court to require. 

It is hoped that this short outline of our system 
of pleading will be sufficient to show that its real 
object is to bring the parties, by the shortest road, 
to a distinct mutual understanding of the matter 
litigated between them ; and to prevent delay vex-e 
ation and expense by cutting off extraneous mat^i 
ters, and confining the parties to the proof of those 
facts which ate deemed, by themselves and their 
legal advisers, to form the substance of the chaise 
on one side, and of the defence on th^ other^ 
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Soinething of this kind seems absolutely neces- 
sary ; and if the sound principles of pleading be 
rigidly adhered to, and all abuses pruned and cast 
away ; it cannot fail to be extremely beneficial to 
the suitors in our cc^rts of justice. 

*' The rules of pleading," said Lord Mansfield, 
" are founded in good sense. Their objects are 
" precision and brevity. Nothing is more desirable 
** for the court than precision, nor for the parties 
" than brevity" (c). These observations ^re most 
true ; but an impartial and intelligent inquirer who 
shall happen to examine some of the long, very 
long, pleadings which are to be found on the re- 
cords of the courts at Westminster ; after reading 
count after count in the same declaration so nearly 
resembling each other as to require the liveliest 
and most unrelaxed attention of an experienced 
mind to discover any material difference between 
them ; after toiling through a long string of plea& 
on the part of the defendant of equally exuberant 
fecundity ; after being compelled to surmount, 
(and only the initiated can tell *' how hard it is to 
"clime,") the Peliou on Ossa of replications, re-^^ 
joinders, &c. &c. &c. all distinguished by the same 
fwnily features ; will probably be tempted to ask 
if these are the proofs by which it is to be tiiade 
apparent that precision and brevity are the objects 
of special pleading. That very much of this ver- 

(c) Dougl. Rep. 666, 
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bosity is useless, and can only serve to drain the 
pockets of the suitors, no one competently ac- 
qiiainted with, the subject can deny. Why then is 
this abuse suffered to exist* Simply (as I beliere) 
from the difficulty of finding an adequate remedy. 
Of the disposition of the learned judges to put 
it down there can be no doubt, but there are 
unfortunately great obstacles in the way, tending 
to prevent their carrying their wishes into effect. 
The courts have^ indeed, in many instances directed 
superfluous counts to be struck out, and have 
sometimes made the plaintiff pay the costs of 
the application for striking out such counts, where 
they are satisfied that his conduct has been vexar 
tious in inserting them. £ut this interference 
of the court has been confined to cases in which 
two or more coimts' in a declaration are in effect 
the same, or there is merely a formal difference be- 
tween them,, so that the same evidence .will 8U|h 
port each ; or to caseswhere long recitals of 4eed4 
are unnecessarily introduced, or the names tkf a 
great number of defendants are stated at length in 
the declaration several times, instead of callkig 
them, ^Vthe said defendants ;" in which instamies 
the superfluous: emints, the recital^ . of the. deedsi 
aad the names of thb d[efendant8, thus unnecesmriljr 

introduced, thaye been .ordered to be. struck -oi^ 

' 1 

But this is by no means a reitaedy co-extensive witib 
the evil. It happens, in :nug»l^rless cases, that 
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eoutits are introduced which the plaintiff hs^ no 
chance of proving, and. which ajre not at all adapted 
to his case ; but which are neverthelesa good in 
themselves, and quite distinguishable from 6ac)l 
other. It would be in vain to ihike m^ application 
to the court in a c^ of this sort. The judges 
would see nothing in such a declaration but . |l 
series of counts, each disclosing a just cause of 
action, which would require different evidincefrom 
those stated in the other counts^ The coiSir^ not 
knowing the facts of the plaintiff's case, caonotsay 
that any of these counts are unnecessary, and con- 
sequently is unable to interpose its authoirity. 

This matter may perhaps be made clearer by 
a mofe particular reference to cases which often 
arise in practice. In the very valuable Treatise 
on' Pleading for which .the profession is indebted 
to Mr. Chitty, that gentleman gives some direc* 
ti<His' as to the insertion of different counts, 
adapted to the proofe of which the plaintiff may 
tied himself in possession at ih^ time of the triaL 
I will take the first case referred to, ^ it may suit 
my purpose as well as any other : ^' In a special 
^^-acficm of assumpsit for a breach of promise of 
^* marriage^ if the defendant promised to marry 
np<m a particular day^ the first cQUnt is framed 
accordingly, but. for fear the plaintiff should 
^ not bis able to prove such particular /promip^ . ft 
^^ is usual wh^re the evideo^eipay pipbajbly sup- 

F4 
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^^ port the allegations, to add a count to mnrrf 
^^ on request, another to marry in a reasonable 
** time, and another to . marry generally CrfJ." 
Undoubtedly cases may arise, in which facts exist 
giiring the pkiintiff a chance of success . on. each 
of the$e counts ; but the evil to be complained of 
'}s that pleaders are constai^tly in the habit of 
fitilfBng declarations with counts which are not 
iEtpplicable to the facts of the case, and on which 
there is, of course, no chance of getting a 
Verdict. 

' It is, however, of little use to complain of an 
evil J without being able to suggest a remedy j 
land upon one branch of pleading it does appear 
not to be difficult to find out a mode by whic]^ 
the expense of a lawsuit . may be considerably 
lessened, and the ends of justice quite as wel) 
attained. ^ 

In the action of assumpsit, which is the form 
of action commonly resorted to in contracts which 
are not under seal, there are two ways of stating^ 
the plaintiff^'s demand in the declaration.. Th^t 
which gives the fullest information to the der 
'fendant consists in stating at length, the contract 
between the parties, and the breach of it by the 
defendant, in one or more counts of the declara- 
tion. These are called special counts. But it has 
been found exceedingly convenient in practicey in 

(£J Chitty on Pleadin^^, vol. i. p* 391, «, lU jedte. . * ' 
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Ctctions brought to recover the price of go6ds spld 
by the plaintiff to the defendant, or for money 
duie for work done by the former for the latter, or 
to enforce a demand for money paid by the plain- 
tiff for the defendant, for money had and received 
by the defendant for the use of the plaintiff, and 
;n many other similar cases, to have recourse to 
what are called "the common counts; which do not 
state specifically the particular terms of the con-* 
tract on which the plain tiff^s demand is founded^ 
but merely that the defendant was indebted to 
the plaintiff in such a sum, (stating a sum large 
enough to cover the plaintiff's demand,) and 
that being sp indebted, the defendant promised 
to pay; which promise is implied by the law. 
JTiese common counts are extremely useful, but 
a great abuse has arisen in multiplying the num- - 
ber of them, without the slightest necessity ; and 
thereby throwing an unnecesiJary and heavy ex- 
pense upon the parties. Thus when an action is 
brought by a grocer to recover the atnotint of 
goods sold from his shop, it is usual to put at 
least six counts into the declaration. To give 
the reader an idea of the accumulation of expense 
thus thrown upon the parties, it will be necessary 
to call his attention as well to the form as to the 
substance of those counts. 

The first count is what is usually denominated 
the indebitatus asmmpsit countj^ and is as follows; 



u 
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-^' For that whereas the defendant, heretofore, to 
"wit on the day of in the year pf 

*> our Lord, in Lon.don (e), in the parish 

" of Saint Mary le Bow, in the ward of Cheap, wait 
^* indebted to the plaintiff in the sum of £. 
'* of lawful money of Great firitain+^ for divers 
^* goods, wares, and merchandize, by &e said 
•* plaintiff before that time bargained and sold to 
^^ the said defendant, and at his special instance 
" and request, and being so indebted^ he the said 
" defendant, in consideration thereof, afterwards, 

to wit on the day and year aforesaid, in London 

aforesaid, in the parish and ward aforesaid^ 
" undertook, and then and there faithfully pro- 
" mised the said plaintiff to pay him the said sum 
"of motley when he the said defendant should be 
" thereunto afterwards requested." 

The second count is either the qiujktUum meruit 
count, in which the defendant is charged with 
owing to the plainftiff as much as he deserved to 
have for his goods, or^e quantum valebant county 
in Hvhich the promise is stated to be, to pay as 
much as the goods were worth. 

Hhe quantum meruit count is as follows : "And 
" whereas also afterwards, to wit on the day and 
*' year aforesaid, in London aforesaid, in the pa- 
" rish and ward aforesedd, in consideration thcrt 

• ■ • * 

(e) Supposing the action to be brought in Londop. Ijf it be 
brought in any other place, the county is stated. 
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^^ the said plaintiff, at the like special instance 
^^ and request of the said defendant, had . befQite 
** that time bargained and sold to the said defend^^ 
^' ant, divers other goods, wares, and merchandize; 
*^ he the said defendant undertook and then and 
^^ there faithfully promised the said plaintiff, to 
" pay him so much money as he therefore reason- 
" ably deserved to have of the said defendant, 
^^ when he the said defendant should be ther^* 
^' unto afterwards requested. And the skid 
** plaintiff aters that he therefore reasonably d6- 
" served to have of the said defendant, the further 
" sum of £. of like lawftd money, to wit in 

'^ London aforesaid, in the parish, and w^^d afore- 
" saidj whereof the said defendant afterwards to 
** wit on the day and year aforesaid ihere. had 
" notice." - ' 

Then usually follow what are called the money- 
counts, which begin and proceed to the niark + ih 
the same manner as the first indebitatus count; and, 
after inserting the substance of the demand in the 
way which will be immediately stated, conclude in 
the same words as that count. . 

The substance of the first, which is for moneyiedt, 
is as follows ; "for so much money by di6 isaid 
" plaintiff, before that^ time, lent and advanced te 
'^ the said defendant, at his special, instanoet and 
** request. And bdng indebted, &(^'' i ^ i > 

The second for xBooney paid: ^^ for^ iGfo 'liiudl 
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f* money by the said plaintiff, before that time, 
^* paid, laid Out, and expended, to and foa ihe use 
** of the.said defendant, at his like special instance 
** and request* And being so indebted, &c." 
: The last is for money had and received by the 
defendant for the use of the plaintiff: "for so 
** much money by the. said defendant before that 
*^ time had and received to and for the use of the 
** said plaintiflf. And being so indebted, &c." 

The last count in the declaration is usually a 
demand for a balance due to the plaintiflF from th6 
defendant, on an account stated between theip, 
and is as follows : ",And whereas also the said 
** defendant, afterwards, to wit on the day and 
" year aforesaid, in London aforesaid, in the 
'• parish and ward aforesaid^ accounted with thfe 
" said plaintiff, of and concerning divers other 
''sums of money from the said defendant to the 
** said plaintiff before that time due and owing, 
" aod then in arrear and unpaid ; and upon such 
"accounting the said defendant was then and 
." there found to be in arrear and indebted to the 
*' the said plaintiff, in the further sum of £. 
** of like lawful money. And being so found in 
^' arrear and indebted, &c/' Concluding in the 
same manner as the first count. 

The declaration concludes with the statement 
of a breach applicable to all the counts in the fol- 
io wing terms :— " Nevertheless the said defendant, 
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^* not regarding his said several * promises and: 
*' undertakings, but contriving and fraud ulentljr^ 
'* intending, craftily and subtly to deceive and 
*^ defraud the said plaintiff in this behalf hath not 
** yet paid the said several sums of money, or any, 
" or either of them, or any part thereof, to the 
" said plaintiff (although often requested so to do)^ 
'^ But the said defendant to pay him the same, hath 
" hitherto wholly neglected and refused, and still 
" doth neglect and refuse, to the damage of the 
" said plaintiff of £• and therefore he bringa- 

*^ his suit, &c." 

Having thus shown the ordinary mode of pro*^ 
ceeding in an action by a tradesman for the amount 
of his bill; we "will now proceed to inquire into the 
necessity of spinning out the declaration to the length 
which we have seen, and of varying the plaintiff » 
demand in such a variety of counts. I shall not 
stop here to descant on some unnecessary verbiage 
introduced into the declaration ; neither shall I lay 
any great stress upon the inapplicability, in general^ 
of a count for money had and received ; and, almost 
universally, of one for money lent, to the demand 
of a tradesman for the price of goods sold to his 
customer, I will suppose that the subject matter 
of all these counts really exists in the fact of the 
case. Still it will be no difficult matter to show 
that the plaintiff's demands ought to be stated 
much mor^ concisely, and that much of what ap* 
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pears in the declaration^ as it ia now- usnaUy 
drawn, is superfluous. * 

In the case supposed, of an action for a grocer's 
bill, the six counts, into which the declaratio>n is 
ysoally spun out, ought to be reduced to two. 
Tbe quantum* meruit count is quite superfluoas, 
and the substance of the indebitatus coxmt for goods 
sold and the three money counts ought^o be in-* 
eluded in one count only. To prove these asser- 
tions, I shall refer to the writings 6f two gentle- 
fneti, eminently learned in the science of special 
pleading; and to each of whom the profession 
dwes great obligations for his writings on the 
subject. Unfortunately they are both unmlling 
witnesses J and give their evidence in so confiised 
and hesitating a manner as to render it necessary 
to comment upon it, as we go along, before its 
meaning can be fully ascertained. The gentlem^i 
alluded to, are the late Mr. Serjeant Williams and 
Mr. Chitty . The learned serjeant, in a note in 
bis very valuable edition of Saunders s Reports; 
expresses himself as follows : — " Hence it appears^ 
^^ that the oommon counts in a declaration may. be 
^ contained in one count, stating that the defendant 
'^ was indebted to the plaintiff in a given ^om 
" Q^^^^ enough to comprehend all the ^ money 
•* which the plaintiff can possibly recover,) in 
f ' 1 ,000 /. for instance, as well for goods sold and 
^Vdelivered by the plaintiff to the defendant^ as 



^^ for money leat and adyancedy tJid money paid 

'Vby the plaintiff to the defendant, and money had 

*> and received by the defendant for the plaintiff, 

^^ and that in consideration thereof^ the defendant 

^^jMromised to pay ; Cro. Jac. 245; Rooke v. Roc^e ; 

^^ and it ^should s^em, that it is not neoei^ary* for 

^^ th^ plaintiff to prove ail the. di^ferxent causes of 

<^ action so included in the same count, or in other 

" words, to'prove the whole consideration laid in 

"jorder to entitie himself to recover, any more 

^^ than it is when they are contained in different 

" Qounts ; but if he proves ai^ one or more of the 

'^ different causes of action, it is enough ; for the 

^^ defendant ieii?g indebted b) the plaintiff for amy 

^^onecau^e, appears to be a aufficient consid^ra-^ 

^^tiion fpr the promise .(which the law raisea) of 

f^4hfe defendant to pay; that money. It waa for-^ 

^^merfy holdai that upon a couilt for good& sold 

^^ and delivered, the plaintiff was bound to prove 

i^ more than one particular thing sold, (though he 

'* may now recover for one^ thing only ;) and also 

** to prove a price agreed upon, otherwise the 

<^^ plaintiff would fail. So upon a epunt for vSfOT\ 

^y and labour, use and occupation^ and other counts 

" of the like nature, the plaintiff was bound to 

"prove a price,^ or .sum of moneys agreed upon ; 

^^ and therefore where the plaintiff could only 

*^ prove the delivery of the goods, 01* the doin^ 

*' of the work, or the occupation pf the estate by 
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*• the defendant, and the like, without any price 
" or sum agreed upon to be paid to the pl^intifi; 
*' he was obliged to declare upon a quantum vak^ 
'^ bant^ or a quantum meruit. But this strictnessf 
** is now relaxed, and the present practice seemar 
" to be, that the plaintiff may ^ upon ai qount for^ 
^* goods sold and delivered, work and labour, usd 
** and occupation, and the like, recover what hcf 
"shall prove to be due to him, notwithstanding 
" there was not any price or sum of money a^eed 
" upon ; though, on the other hand, where the? 
" contract is for a certain price or sum of money, it 
" seems to be understood that the plaintiff 'cannot 
** recover upon a count on a quantum valebant ^ or a 
" quantummeruit. And indeed theselast-mentioned 
** counts seem now to be of little or no use, so thatf 
^^ it seems, it is not often necessary to insert them 
** in the declaration. Therefore, when the. com*- 
'* mon counts are added to one or more special 
" ones, for which the action is principally brought, 
"there to. prevent an unnecessary length in the 
" record, and the expense, unavoidably attending 
" it, it will perhaps be a very proper practice to 
" include the common counts in the same ^ounl^ 
" as is done here (y)." ' 

It would be difficult to select a stronger in*- 
stance than this passage affords of the hold which 
things not particularly agreeable in themselves 

(/) 2 Williams's Saunders, 122, note '2* 
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sometimes gain upon our affections by mere force 
of habit. There is nothing remarkably attractive 
in a quantum meruit^ nor in the individual exist- 
ence of each of the money counts ; yet the learned 
Serjeant consents, with the extremest reluctance, 
to the annihilation of the one, and. the consolida- 
tion of the others. He had been long acquainted 
with them, and he was grieved to lose them. Be- 
shrew the stoicism which can separate from aii 
old friend for ever without a sigh or a tear ! How 
widely different is the tender-heartedness of this 
great lawyer ! These devoted counts " seem to be 
" of little or no use" and " it seems it is not often 
** necessary to insert' them." And so when spe- 
cial counts have already stretched out the decla- 
ration to a comely elongation, there for the very 
laudable purpose of avoiding unnecessary length 
and expense " it will perhaps^^' be very proper to 
consolidate these counts. 

Highly gratifying it is to see that Mr. Chitty 
treats these unhappy counts with equal tenderness 
and forbearance ; and will by no means consent 
entirely to desert them in the day of their distress, 
when their very existence is in jeopardy. He 
tells us that " it has been observed, that the 
" quantum meruit and quantum valebant counts 
^' are in no case necessary, and should in many 
*' cSses be omitted." (e) And he refers in a 

{e) 1 Chitty on Pleading, 337. 

Gr 
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note, with a sed vidcy to a passage in Black- 
stone's Commentaries; which however leaves 
the matter pretty much as it was before. In 
another passage of the same work the learned au- 
thor recommends that " where the declaration is 
'^ otherwise long" (/) these counts should be 
omitted ; from which it may be gathered that, in 
the opinion of this very eminent pleader, consi- 
derable length is essential to a well-drawn decla- 
ration, and by no means to be dispensed with for 
the paltry piirpose of preventing the parties from 
incurring unnecessary expense. He also thia]|j3 
th4t *^ it may be frequently advisable, especially 
against a prisoner," to adopt the consolidated 
count recommended by Serjeant Williams, which, 
he truly tells us, is " clearly sustainable" (g) ; and 
he gives a precedent of a form including demands 
for work and labour, for goods sold, and all the 
usual money demands in one count, which is 
clearly all that is requisite, and no doubt was un- 
derstood by him to be so, otherwise he would not 
have published such a precedent, and recom«* 
inended its adoption in some particular cases; 
for if it be good in any one case it is undoubtedly 
equally so in all. Again ; it is said to be some- 
times necessary, in actions brought by executors, 
to have different counts, laying the promise to 

(/) fi Gkitty PI. 6. n, t. 
{g) Id. 43, n. j\ 
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pay in some to have been ina4e to the testator, 
and in others to the executor after the death of the 
testator. Mr. Chitty has given a precedent of 
the consolidated count with a promise laid to he 
executor. 

Whatever be the fate of these counts; one thing 
is, I hope, by this time quite clear; that there is no 
pretence for the distinction set up by the learned 
writer^ whose works have been cited ; and that 
retaining or excluding the counts should depend 
entirely, on the answer given to the previous 
question, whether they be necessary or not. If ne- 
cessary; they ought not to be omitted in the 
longest declai[ation ; if unnecessary, they should 
not be inserted in the shortest. Then as to 
the necessity. Nothing but that over-subtile spirit^ 
which has unhappily in many instances corrupted 
the law, by introducing fine-spun and trifling 
distinctions into it, could have led to those 
strange doctrines by which a plaintiff was pre^ 
vented from recovering on the indebitatus count 
for goods sold, in case he should only prove the 
sale of one particalar thing, and should fail to 
prove a specific price agreed upon between him 
and the buyer* These distinctions strike at the 
very foundation of the general counts ; the advanx^ 
^e of which consists in thefr- not tying dow]^ 
the plaintiff to set forth the specific tei^ms df the 
contract of sale ; but allowing him to state gene*- 

G 2- 
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rally the fact of the defendant's being indebted to 
him, and the promise to pay the debt, which 
promise arises by mere' implication of law from 
the existence of the debt. The promise ia a mere 
fiction arid respects the form of the action only. 
As then the Jaw implies a promise to pay from 
the circumstance of the defendant being indebted 
to the plaintiff^ that promise must be co-extensive 
with the debt which is the foundation of it, and 
must extend to every part of it. If then the 
debt claimed by the plaintiff be for tea and 
sugar, and he prove the debt as to both, the law 
will imply a promise to pay for both. But if he 
can prove the debt for the sugar only, no ireasipii 
can assuredly be given why a promise should not 
be implied to pay for that article ; and although . 
the plural number, and the several terms of ^^ goods ' 
wares and merchandize are used in the declarajtion 
in describing the debt/ these terms must be. taken 
to apply to the whole of the plaintiff'^ demwds, 
and of course to include that part of which hc^ ha& 
given proof at the trial. It is to be observed too 
that thi^ objection arising from the pjiaintiflTs 
stating d^ deniiand on the record for a plurality of 
goods, and proving it Only as to one particular 
^tide, would, if valid, apply equally ta the gmn-^ 
ti4m meruit^ and quantum valebant^ counts in which 
the demand is stated in; precisely thf» same mapK 
iier; and therefore can afford no argument for 
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the necessity of these counts being introduced, in 
addition to the indebitatus count. The only sha- 
dow of an argument then for th^ introduction of 
one of these counts is, that the indebitaitis' coxxnt 
is not applicable to cIblscs where no particular 
price is agreed upon. Now this assertion, it is 
apprehended, can only be founded oh the notion 
of a variance between the debt as stated on the 
record, and that proved in evidence ; for as to the 
existence of the debt, though no price was agreed 
upon for the goods, there can be no doubt that 
a customer buying goods of a tradesman, when no 
particular price is specified, is bound to pay a fair 
price for them, according to what goods of th^t 
description are usually soldT for at the time, m^ 
the two counts in question are wholly founded on 
that «legal liability, the qimntum meruit stating % 
promise for the defendant to pay t^ie plaintiff a^ 
much as he reasonably deserved to have ; and the 
quantum valebant^ as much as the goods were rea* 
sonably worth. Now if the ground of variance 
be a good objection to the plaintiff's recovering 
on a sale where no particular price has bee^ 
agreed upon for the goods, it must be equally 
valid as to any other inconsistency between the 
contract stated on the record, and the proof a^d-^ 
duced at the trial, and consequently it Ivould be 
fatal to the plaintiff *s demand if a larger sum wer^ 
laid in the declaration than the amount of the 

G 3 
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debt proved at the trial, whicb is contrary to 
every day's practice. 

With respect to the necessity of separate 
counts for the demands included in the several 
indebitatus counts, the difficulty is to find any 
ground on which such necessity can be argued to 
have any existence. In the authorities cited by 
Serjeant Williams and Mr. Chitty, where the de- 
mands of the difierent classes were laid in one 
count, it was not even contended that any objec* 
tion to the count could be derived from that cir-* 
cumstance. Under each of these counts it is the 
ordinary practice to give evidence of particular 
items ; as of goods sold, money lent, or money 
paid, at different times ; making up, in th^ whole, 
an aggregate debt which is covered by the cojant } 
and no shadow of a reason has been adduced to 
show that the same course of practice cannot, 
with eqiial propriety be adopted, where the 
several items belong to dii&rent classes as wher^ 
some of the demands are for goods sold, some 
for work and labour, and some for money had 
and received ; provided all these be stated in the 
count as grounds of the plaintiff s claim. 

I trust it is now quite clear that the quaiUmn 
meruit a^d quantum valebant counts are umneces* 
sary, and that the subject matter of all the in4t^ 
bitatm counts may be included in one count. 

In the case then stated of a declaration on 4i 
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grocer's bill consisting of six counts, you have 
one count quite unnecessary^ and the beginning^ 
and endings of three others equally so, as the 
substance of the four indebitatus counts ought ta 
be included in one. The expense of these unne<^ 
cessary statements amounts to no small sum ; but 
be it more or less, the party who comes to a courts 
of justice for the recovery of a just debt ought ta 
be put to no unnecessary expense. This then is a 
real grievance which ought to be immediately 
remedied. The next inquiry is, to what quarter 
are we to look for the remedy ? It is not for me 
to say, whether or not the judges have authority 
to interfere to the extent required ; but I cannot 
hesitate to assert, that if they do not already pos- 
sess such a power, it ought to be conferred upoa 
them by the legislature. 

The only rational object of legislation is the 
public good ; but the condition of human affairs, 
is such as to render it impossible, in numberless 
instances, to attain that end unmixed with a por«; 
tion of evil. Thus though the legislature may, 
provide a remedy for every civil injury sustained: 
by any individual in society, he must still have 
to encounter more or less of delay, of vexation, of 
loss of time, and of expense, in having recourse 
to the proper tribunal for redress. It is there- 
fore an important part of the duty of the legisla* 
tare to make adequate provisions to prevent the* 

G 4 
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suitors. in courts of justice from enduriBg more of 
these evils than is absolutely necessary ; .and by 
allowing abuses to exist, which can be remedied, 
the legislature fails, to the extent to which tkey^ 
do exist, of fulfilling the purposes for which alone 
it was instituted* A strange sentiment has, how-' 
ever, of late, sprung up among us, and seems to 
have many advocates. It is, that legal remedies 
should not be made too cheap, for fear of encou- 
raging litigation. In opposition to this strange 
opinion, I have no hesitation in saying that legal 
remedies cannot possibly be made too cheap ; and 
that litigation ; in other words, resorting to courts 
of justice for a redress of grievances, ought, in 
general, to be encouraged. There are indeed 
occasionally actions brought vexatiously for very 
trifling injuries, such as trespasses committed hy 
entering on another's land where no injury to any 
amount worth consideration is suffered ; or scan- 
dalous words spoken, or libellous ones written in 
a season of irritation, and by which the reputaticMi 
of the slandered person is not seriously injured,, 
and no special damage has accrued in conse- 
quence of the slander or libel. These however 
are exceptions; and perhaps may be checked 
by proper regulations respecting costs. But, in 
general^ people are not over anxious to encounter 
the vexation and expense of a law-suit; and it 
very frequently happens that a debtor is allowed 
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td cheat his creditor, and a substantial injury to 
the properly of another remains unredressed, be-- 
cause the expense of bringing an action deters the 
party from seeking his remedy in a court of law< 
If it be admitted that people should be obliged 
to pay their just debts, and that he who seriously 
injures another in his person, property, or reputa* 
tion, should make a compensation for the injury; 
it must surely be desirable that the debt should be 
recovered, and the compensation obtained with 
the least possible expense to the party injured. 
This principle has been fully recognized in the 
late debates in both Houses of Parliament on the 
biU for .extending the jurisdiction of the counQ?^ 
courts. It seemed to be universally acknowledged 
that some <^heap and speedy mode ought to be dcr 
vised for the recovery of small debts ; and the 
proposed measure was deferred for future con^ 
sideiation on account of inconveniences which 
were apprehended in the event of its passing in 
the shape in which it was then before Parliament. 
Whether or not this plan shall be ultimately 
adopted ; it is certainly highly proper to curtail any 
unnecessary expense in the proceedings in the 
superior courts of justice. 

As the foregoing observations respecting what 
are usually called the common counts, and the 
suggestiotxs for their consolidation, have through- 
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out assumed that they are, when reduced and 
simplified, well calculated to attain the objects 
aimed at by special pleading^ in the easiest and 
least expensive mode; it will be proper, before 
I take leave of the subject, to notice an objection 
to ^ese counts which will naturally present itself 
to the mind of an attentive reader of the remarks 
which have been already made on the subject of 
special pleading. I have stated that the '* real 
^* object of pleading is to bring the parties by the 
^^ shortest road to a distinct mutual understanding 
'* of the matter litigated between them." It majr 
then be asked how can this end be attained by the 
use of the common counts, which give the defendant 
only a general notice of the demand to be proved 
against him; as, for instance, for goods sold, or 
work and labour, but from which he can acquire 
no information whatever as to the particulars 
which make up the sum total of such demand. 
This certainly appears, on a first view, a strange 
departure from the general principles of pleading; 
and yet it will, I think, be easy to show, that the 
adoption of the general form is, on the whole, 
advantageous to the defendant. In the first place, 
though it is true that the plaintiff's demand is ex^ 
pressed in the common counts in the most general 
terms, and consequently does not give the defend*^ 
ant any specific information as to the partiqulav 
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items daimed ; yet he is, in drdinaiy coses, well 
aware of the dealings which have passed betwi^ 
him and the plaintiff, and has a general knowled^ 
of the transactions on which the action is founded^ 
It may however often happen that this general 
knowledge is not sufficient to enable him. to. pret 
pare his defence, and, in some cases, the demand 
may be wholly unfounded, and the defendant be 
entirely ignorant of the subject matter of the action. 
These objections however to the general counts 
are got rid of by the practice which allows the 
defendant to call on the plaintiff for a particular 
of his demand, which the former is bound to give, 
and which must contain a full account of the 
plaintiff's claim ; who will at the trial be obliged 
to confine his proofs to the items comprised within 
the particular, in the same manner as if they had 
been stated in the declaration. Would it not then, 
it may be said, be the shorter and more direct way 
to state the particulars in the declaration? The 
objection to doing so is this ; that expense is saved 
to the parties from adopting the general form in the 
declaration which after it has been delivered to 
the defendant, and issue has been joined between 
the parties, must be ingrossed on parchment and 
take its place among the records of the court. If 
the various items of a long account were inserted 
at length in the declaration it would of course add 
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greatly to the length of the record, and- conse- 
quently to the expense of the suit. Under the 
present plan all that is requisite is to give the 
particulars in paper to the defendant, and the 
expense of transcribing them as parts of the record 
is avoided. 
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ON THE WAGER OF LAW. 



Nine years have not yet elapsed since a general 
expectation was excited, among the inhabitants of 
this great metropolis, of witnessing th6 extraor- 
dinary spectacle of the four judges of the King's 
Bench seated in the open air, inTothill Fields, from 
sun-rising till the stars should appear in theevening, 
(unless the proceedings should happen to come to 
an earlier termination,) to witness a combat, with 
staves of an ell long, between two individuals, the 
object of which would be to ascertain whether one 
of them had committed a murder. The circum- 
stances which gave rise to this expectation, was a 
proceeding called in law an appeal, which had 
been brought in the court of King's Bench by 
William Ashford against Abraham Thornton for 
the murder of his sister, Mary Ashford. Thornton 
had, by way of defence to the appeal, appeared in 
court, and with the intention of availing himself of 
an ancient mode of trial, which, though long dis- 
used, still remained the law of the land, called 
Wager of Battel, by which persons standing in his 
situation were allowed to defend themselves from 
the charge brought against them, by challenging 
the person bringing the appeal to single combat ; 
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had pleaded in the following terms, ^^ not guilty*' ; 
" and I am ready to defend the same by my body." 
And he then took oflf his glove, and threw it upon 
the floor of the court. Much discussion arose on 
the question whether he was entitled, under the 
circumstances of the case, to avail himself of thid 
'mode of trial, and the point of law having been 
decided in his favour, the appellant declined any 
further proceedings in the appeal. Thus we lost 
a fine opportunity of showing forth the wisdom of 
pur institutions in the eyes of the world, and foreign 
nations were deprived of the edifying proof which 
the Tothill Fields proceedings would have afforded 
of the advance made byr this enlightened natiob 
in the science of jurisprudence ; and of &e ad- 
mirable means resorted to by the law of England 
iov^ the purpose of ascertaining the guilt or inno- 
cence of an accused person. 

I .refer to this case as a strong proof of that 
lamentable unconcern and apathy about the state 
of the law, which prevents those who by wealthy 
lotion, learning, talents, and the influence' in 
society which arises from those distinctions, seem 
called upon to exert themselves in reforming it ; 
by bringing about a repeal of such parts as are 
irrational or obsolete, founded originally (Ok no 
treasonable grounds, or ,^ though suited to a rude 
condition of society, totally repugnant to the pre^. 
s^nt improved intellectual state of the countryv 
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Both the appeal, and the trial by battle, were quite 
at variance with the spirit of the times, and were ' 
universally felt to be so when the attention of the 
public was directed to them by the case just stated ; 
and in the following sessions of Parliament both 
were abolished (a). 

In the ordinary proceedings for the punishment 
of crimes, in our criminal courts of justice, the 
indictment or information is considered as the act 
of the King. If the Attorney-General file an infor- 
mation, it is stated, on the record, that he prose- 
cutes " for our Lord the King." The language 
of an indictment, found by a grand jury, is : " the 
" jurors for our Lord the King upon their oath 
*'* present/* There is great propriety in thus 
bringing forward the King, on all occasions, as the 
prosecutor, rather than a private individual. The 
King is the Father of his people; the supreme 
Magistrate of the State, the person in whom the 
executive power of the constitution resides ; and 
it is a most important part of the duties which at- 
tach to his office, that he should take care that the 
law« for the punishment of criminals^ and on the 
due execution of which the secui^ity of the lives and 
property of the people mainly depends, should be 
resorted to on all proper occtsions: By instituting 
proceedings in the name of the King, it clearly ap«-^ 
pears that the criminal is punished, not out dPreveage 

(a) By 8Ut. 59 G- 5h t. 46. 
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for the crime he has committed, but for the security 
of society in fixture ; both by. prerenthalg hko from 
again committing a breach of the lates, and by 
deterring others from the commission of a^nib by 
the warning held out by his punishment; : ^Now 
the law of appeal was directly at rvarianoe with 
these sentiments ; and was, in its priiiciple, anala- 
gQUS to the Ux taUonis, It was ^^ an accusation 
*^ by a private subject against another, for some 
'^ heinous crime ; demanding punishment on ac- 
" count of the particular injury suifered, rather than 
" for the offence against the public" (i). it had 
be^n seldom resorted to for a very long tinae pre? 
yiously to the case Ashford and Thornton ; and it 
militated strongly against the sentiments of a re- 
fined and intelligent age. It is hardly neoe^dary 
to say that the trial by battle was still more incon- 
sistent with the notions of the present times: n * 

But though the trial by battle is now abcdished • 
and we are no longer in danger of seeingsuclilan 
absurdity take place in the metropolis of the;most 
intellectual country in the world ; therdtstill ire- 
main9 another branch of the €4d law.wbichy 
whether or not suited to a semi-barbarous: state of 
society, will not, it is presumed, find many adro- 
cates at the present day. The Wager of Letw does 
not indeed outrage common sense in the same de- 
gree as the wager of battle ; nor does it, like the 

. (b) 4. Bla. Com. 312. 
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latter, impiously call upon the Deity to dii'ect oar 

judicial determinations by the intervention of a 

miracle ; b«t it is a wide, and (now at leatst) un- 

•called, for deviation from the ordinary mode of 

ascertaining the truth in judicid controversies/ by 

the examination of witnesses acquainted with the 

facts in dispute. 

The following accbunt of the wager of law is 

Ifivenby Sir William Blackstone : ^* He that has 

" waged, or given security, t6 make his law, brings 

*** with him into court eleven of his neighbours : a 

^' ^custom which we find particularly describied so 

* «- 
" early as in the league between Alfred ahd Giith>«^ 

"** run the Dane >; for by the old Saxon constitution 

** every maU'S credit in courts of law depended 

^ ilpon the opinion which his neighbours had of 

"his veracity* The defendant, then standing at the 

*** end of the bar^is adiiionished by the judges of 

*** the nature and danger of a false oath. And if 

1^ he still persist, he is to repeat this or tbie like 

^* oath : • hear this, ye justices, that I do iiot owe 

^* unto Richard Jones the sum of ten pounds, nor 

" any penny tfeereof, in manner 'and forin as the 

^' said Richard hath declared against me. So help 

^* me God.' And thereupon his eleven neigh- 

^< hours or compurgators shair kvoW upon their 

^-^ oaths, that they believe in their consciences that 

^' he saith the truth ; so that himself must be 

H 
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^^ aworn de Jidelitate, and the deven (k creduti* 

ThU wager of law is confined to particular 
actix»as, and its effect, (as is usual where laws 
contradict the reason and ordinary sentiments 
4>£ niankind^) has been to establish evasuma of 
it by the introduction of other forms of action for 
obtaining the same object, and to wliich forms the 
wager of law is not applicable. Thus, instead of 
an action oi debt for a simple^contrad: debt^ in 
which the wager of law is admitted as an answer 
to the plaintiff's demand, it is now usual to bring 
an action of indebitatus assumpHtf in which form 
of action the defendant is iiot allowed to w^^e 
his law. Instead of the action of detinue which 
lies for the recovery of property bek>nging to-die 
plaintiff, which the defendant wrongfully ddbains 
from him ; the action of trov^ isi now' usually 
brought, in which action, though the property 
itself cannot be specifically recovered, the plaintiff* 
may recover damages for the detention of it, and 
the law- wager is. not allowed. Instead of an 
action of account^ a bill in equity is genernllyt 
filed, wherein, though the defendant answers u|>on 
oath, his oath is not conclusive ; but the {llMntiff 
may prove all the items c^ the account by evidence 
in contradiction to what the defendant has sw«m« 

(c) 3 Bla. Com. 343. 
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At present therefore the wager of law does but 
littk mischiefs but still it does some. The action 
of 4kU is die more direct and simple mode of 
recovering a simple-contract debt, as the decla- 
ration merely staites that the defendant is indebted* 
and the amount of the debt ; whereas the action 
of assumpsit is grounded on the fiction of a pro- 
mise to pay the debt, and as the promise and the 
breach of it must be stated in' the declaration, the 
proceedings are somewhat longer, a.nd more ex- 
pensive. Again ; though I make no objection to 
the fiction, which the particular form of the action 
of trover compels the plaintiff to have recourse to, 
because it is stated very concisely in the declara- 
tion, and puts the piarties to no unnecessary ex- 
p^ise; yet the action is objectionable; because, 
though the plaintiff may recover damages to the 
amount of the value of the property wrongfully 
detained by the defendant, the thing detained 
cannot be recovered in specie, as in the action of 
detinue. This is in some cases a hardship ; for 
a jury caxmot be expected to ^ive damages at all 
proportionate to the value which a plaintiff sets 
upon a particular chattel^ &r instance, upon a 
£aivourite horse or a picture. 

As to the reasonableness of the wager of law, it 
would be a waste of words to discuss it. No one 
will pretend to say that a defendant should not 

H 2 
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be obliged to pay a debt which can be proved to 
the satisfaction of a jury to be owing; meriely be- 
cause he swears it is not due; and his eleven conv- 
purgators, who do not pretend to have any know- 
ledge of the fact, swear that they believe him. 
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ON DKODANDS. 

The following is the ax^count given of deodands 
in Blackstone's Commentaries : — " By a deodand 
^ is meant whatever personal chattel is the im- 
^^ mediate occasion of the death of any reasonable 
creature : which is forfeited to the king, to be 
applied to pious uses, and distributed in alms 
by his high almoner ; though formerly destined 
to a more superstitious purpose. It seems to 
have been originally designed, in the blind day« 
of popery, as an expiation for the souls of sucjh 
'^ as were snatched away by sudden death ; and 
for tliat purpose ought properly to havi) hnott 
given to holy church : in the same rnaruiftr M 
the apparel of a stranger, who vfM found dnaili 
^' was applied to purchase mamnen for ihn ((oiid 
<* of his soul. And this may wcjfuui for thiit 
^* rule of law, that no deodand is dijit wli«irD 
<< an in£amt under the age of AmitfXum i«f k\\\m\ 
^ hy 3, faiH/ram a cart, or horse, or th^ UUp, not 
^ being in motion ; wbereaii, jf ati mliilt \mr^ 
^ flon fidls irom iheace and is kiU«ii, iim iUUiff U 
<' certainly forfieited. F^/r i\m ff,w¥fU t(iv*9ri hf 
^ Sir Matthew Hale wteam to \m if^y Uwim^nntP^ 
f^ viz. because an iaSmt is iv/t abl« ti/ tui^r imrif 
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** of himself; for why should the owner save his 
** forfeiture on account of the imbecility of the 
** child, which ought rather to have made him 
" more cautious ta prevent any accident of mis- 
" chief? The true ground of this rule seems 
*• rather to have beenj that the child; hf reason 
<* of its want of discretion, wa^ presumed iaca- 
** pable of actual sin, and therefore needed jno 
^^ deodand to purchase propitiatory massed ; but 
<< every adtilt, who died in actual sin, stood in 
** need of such atonement, according to the hn- 
^^ mane superstition of the founders of th& Es^^lish 
♦* law. . ' 

*^ Thus stands the law if a person be killed by 
^a fall from a thing standing still. But if a 
*• horse, of ox, or other animal, of his own mo- 
^i tion, kill as well an infant as an adult^ or if a 
" cart run over him, they shall in eitlier; case^ Jbe 
^ forfeited as deodands ; which is grounded upon 
^^ this additional reason, that suoh misfcntismes are 
"in part owing to the negligence of the owner, 
" and therefore he is properly punished by^sncfa: 
*^ forfeiture. ' A like punishmemt is in like cases 
^' inflicted by the Mosaical law; ^ if an ox gore a 
^^ man that he die, the ox shall be stoned, and his 
^^ flesh shall not be toten/ And, among^^ die 
** Athenians, whatever was the cause of a tnui'i^ 
^* death, by falling upon him, was exterminatied 
*^ m cast out of the dominions of the repubiici. 
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^' Where a thing not in motion is the cause of a 
^* man's death, that part only which is the imme-^ 
^^ diate cause is forfeited ; as if a man be climbing up 
^' the wheel of a cart, and is killed by falling from 
^^ it, the wheel alone is a deodand ; but, where- 
'^ €ver the thing is in motion, not only that part 
^^ which immediately gives the wound, (as the 
^^ wheel which, runs over his body,) but all things 
^^ which move with it, and hefp to make the 
^^ wound more dangerous, (as the cart and loading, 
^^ which increase the pressure of the wheels) are 
** forfeited. It matters not whether the owner 
** were concerned in the killing or not ; for, if a 
^' man kills another with my sword, the swOTd is 
^^ forfeited as an accursed thing. And therefore, 
^* in all indiclments for homicide, the instrument 
^^ of death and the value are presented and found 
^^ by the grand jury (as, that the stroke was given 
^^ by a certain penknife, value sixpence,) that the 
^^ king or his grantee may claim the deodand; for 
^^ it is no deodand, unless it be presented as such 
'* l>y 8t jury of twelve men* No deodands are due 
^^ for accidents happening upon the high sea, that 
^* being out of the jurisdicticm of the common law; 
^* but if a man falls from a boat or ship in frei^ 
'^ water, and is drowned, it bath been said, that 
** the vessel and cai^o are in strictness of law m 
<< deodand. But juries have of late very fre^ 
'^ quently taken upon themselves to mitigate those 

H 4 
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*^ forfeitures, by finding only some triflings tBihg^; 
^*'or part of an entire thing, to have been the occa- 
.^^ sion of the death. And in such cases, although 
** the finding by the jury be hardly wairantable 
^* by law, the court of King's^ Bench hath gene- 
M. rally refused to interfere on behalf of the- lord 
*^ of the franchise, to assert so > unequitable* a 
*^ • claim (i/).", Mr. Christian, the learned editor 
ofithe Con^entaries^ in & note to the last cited 
passage^ asks the following question :r-n*^ But 
** would it not be much better that laws should 
" be abolished, the policy of which /has/ long 
*^ ceased, and at which the understandings of 
^* mankind so strongly revolt, that juries are in- 
^^'clined to trifle with: their, oaths, and judges to 
** encourage ridiculous distinctions^ which^ tend 
^^ to bring the general administration of justice into 
f* contempt ?" It seems impossible for. any reflect- 
ing person, more especially if he have, any sense 
of religion, to hesitate in giving an affirmative an- 
swer to. this question. Scarcely any thing need.be 
added to the note of Mr. Christian ; . but I; inust* 
beg the attention of the reader to a case quoted, in 
Mr. Justice Foster's Grown Law. That learned' 
judge and humane writer (aftet having expressed' 
a wish that juries should, not. be: e2;posed, toj the* 
temptation of using a discretion. not strictly within* 
their province for reducing the quantum: of the* 

(<0^ 1 vBla. Com. 300:1. 



forfeiture) states the following caseir— *^ lu the 
"-case of the JK^ V. RolfCy coroner of.Kentf Uie 
" coroners inquest found, that A. JS. sitting on 
"his waggon accidentally fell to the ground, and 
" that the horses : drawing the waggon forward, 
" one of the^ forewheels crushed his head, of 
^^ which he instantly died; and then concluded 
" that the wheel, on which they set a small valuer 
^^ only, moved to his death. A motion was made, 
^y in behalf of the lord of the franchise, for quash-* 
^^ ing this inquisition, upon affidavits tending to 
^ show that the cart and horses were equally in- 
*^ strumental; which indeed the finding of the jury 
*^ did sufiiciently imply. But the court was very 
*^ oleaf^ that neither this court nor the coroner can 
"oblige the jury to conclude otherwise than they 
"have done, and would not sufier the affidavits 
"for quashing the inquisition to be read (e)." 
Now here is the case of a roan. accidentally meet^ 
ing with his death by falling from his own wag-* 
gon, and having his head crushed under one of 
the wheels ; and if the jury had been content to 
exercise only those functions which the law has 
given them, the consequence would have been 
the forfeiture of the waggon and horses to the 
lord of the franchise, and this for no rational pur- 
pose whatever. For who is to be benefited by 
this forfeiture ? The lord of the manor, who has 

{e) Foster's Crown Law, Homicide, 2^6. 
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in no way any equitable claim to derive a profit 
from the accidental death of another. And who 
are to be the losers by this transfer of property ? 
The surviving family, who have been already de- 
prived of their head, to whose esertions they pro 
bably owed their support Laws such as these 
cannot be executed in a country boasting of free- 
dom and intelligence, but are only fitted for the 
regions of ignorance and despotism. The jcovor 
mon sense of mankind laughs them to scorn ; the 
best feelings of our hearts revolt against them and 
disclaim them. But unhappily what good sense 
and feeling dictate, can only be accomplished by 
the jurors disregarding the solemn sanction of an 
oath. The jury are placed in the dreadful alter- 
native of doing injustice to their fellow-creature, 
or of trifling with their Maker. Surely if the 
attention, of Ithe legislature could be called ta this 
subject, such a law would not long be allowed 
to exist 
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When a man owes another a debt, lie is, in 
justice, bound to pay it ; and if one man Lave sus- 
tained an injury in his person, liberty, property, 
or reputation, from the wilful or negligent conduct 
of another, he who has committed the injury ought 
to make a compensation to him who has been in 
jured. If the creditor cannot obtain his debt, or 
the injured person a compensation for the injury, 
without having recourse to legal proceedings in a 
court of justice, and is obliged to bring an action, 
it is reasonable that the defendant in such action 
should pay the expenses which have been Incurred 
by the plaintiff in prosecuting his suit. 

It may, however, sometimes happen, that the 
plaintiff, in the pursuit of his remedy, has incurred 
a greater expense than the occasion required, by 
an unnecessary length of pleading, &c. &;c. ; and, in 
such cases, these unnecessary expenses ought not 
to be thrown upon the defendant. 

It may also happen that unnecessary steps taken 
by the plaintiflF have compelled the defendant to 
incur unnecessary expense ; such expense should 
be borne by the plaintiff. 

The plaintiff is generally under tlie necessity of 
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employing an attorney for the purpose of conduct- 
ing his suit ; and the management of the cause is 
usually left to the discretion of the attorney. He 
is bound to conduct it honestly, and according to 
&e best of his ability : a reasonable degree of 
knowledge and diligence may be fairly required 
from him; and if unnecessary expenses are incurred 
by means of the attorney's acting with dishonesty^ 
or gross ignorance, or neglect, he ought to pay 
those expenses put of his own pocket 

The same observations apply to the case of the 
defendant. If he successfully resist the plaintiff's 
demand, the latter ought to pay his costs ; but if 
he put himself to any unnecessary expense, such 
expense should not fall on the plaintiff; if he ob- 
lige the plaintiff to incur unnecessary expense, he 
ought to bear it, because though he has success- 
fully resisted the plaintiff's original demand, he is 
still a wrong-doer as to those additional and un- 
necessary expenses ; and if such expenses have 
been occasioned by the dishonesty, or gross igno- 
rance, or negligence, of the defendant's attorney, 
the attorney ought to pay them. 

It often happens that an action is brought where 
a breach of the law has been committed, and 
the plaintiff is consequently entitled to a verdict, 
but that the injury complained of is of so trifling 
a nature that a well-disposed personwould sooner 
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submit to it than seek redress by bringing an 
action. In such case no costs should be allowed* 

The foregoing observations are made with rela* 
tion exclusively to civil proceedings. With respect 
to prosecutions for crimes and misdemeanors, 
which are instituted for the public good, and not 
at 2^11 for the private advantage of the individual 
prosecuting ; it is plain that the prosecutor ought 
to be paid all the expenses which he has fairly 
and reasonably incurred in conducting the prose- 
cution. 

The following then are, as it should seem, the 
principles by which the^law respecting costs ought 
to be regulated ^r 

1 . The plaintiff, who obtains the judgment of 
the court in a civil action, ought, in general, to bel 
authorized to call upon the defendant to remune* 
rate him for the expenses incurred in the prosecu- 
tion of the action. 

2. But the defendant should not be compelled 
to repay the plaintiff any unnecessary expense in* 
curred by the latter. 

3. If the defendant has been obliged, by the 
improper conduct of the plaintiff, to incur unne- 
cessary expense in the defence of the action, though 
the plaintiff is entitled to the judgment of the 
court, he should be compelled to pay the defendant 
the amount of the expenses so incurred. 
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4. Wh^n the'defendantyin aQyciv^iaetioiiv>db-' 
tainsthe judgment of the court, the plaintiff ought; 
in general, to remunerate him for the exp^iises 
incurred in the defence <rf the actioii. 

5. But the plaintiff should not be^ compelled to 
repay the defendant any uimeceBsary expense in^ 
curred by the latter. \ ' 

6. If die plaintiff has been obliged j by the im« 
proper conduct of the defendant^ to incur uimeces^ 
sary expense in the prosecution of the HCti&mj 
though the defendant is entided to the judgm^it 
of the court, he should be compelled to j[>ajr €he 
plaintiff the amount of his expeidses so incurred.' 

7. If the attorney for either the plaintiff or tjrt 
defendant in any action, by dishonest,' grossly-. 
ignorant or negligent conduct, occasion eitbeft 
party to incur unnecessary expense, he should be 
compelled to pay the amount of such espense to 
the party incurring the same. 

8. Where an action ii^ brought for a triflitig in* 
jury, and the plaintiff in bringkig tbe mUtiti} 
appears to have acted vexatiously, x)r oppreisilivelT', 
towards the defendant, he should receive no ic6stM. 

9. In all prosecutions for crimes or mi$d«^ 
meanors, the prosecutor should be remimerated 
for all the expenses which he has fairly incui^ed in 
conducting the prosecution. 

Having thus laid down the rules by which it is 
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conceived tlie law of costs onght to be regulated ; 
we will ^aow proceed to consider how far the law 
of England is consistent with these rules. 

1. In directing our attention to the first head of 
inquiry, it is to be observed, that costs were not 
recoverable at * common law, but were first given 
by the statute of Gloucester, i Ed. i.e. i. s. 2, in 
all cases where the party recovers damages. By 
the construction which has been given to the star 
tute, the plaintiff has been held entitled to costs 
wherever he was entided to damages antecedent 
to that statute, or by it. There are, however, cases 
not coming within this description, in wjbdcfa, 
though the plaintiff obtain damages, the statute 
gives no costs {a). No satisfactory reason, how« 
ever, has been given why the plaintiff should not, 
in all cases where he recovers damages, (subject 
to the restrictions above mentioned,) be entitled 
to his costs. With respect to those cases where 
no damages are recoverable, the plaintiff is not 
entitled to his costs, except in some instances where 
they have been given by particular statutes. This 
departure from oi^r general rule may be justified on 
the ground that the excepted ca^^e^i though vnthin 
the terms of the rule, axe not within the reason of 
it. This wiU sTppear from a consideralion of the 
nature of the proceedings in whi^h no damages 
can be recovered ; the prmcipal of which are real 

(a) See Tidd's Practice, 6th edition^ 974,^^ 
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actions brought to ascertain the title to lands ; a 
MandamuSj which is a writ issuing from the court 
of King^s Bench, and directed to any person, 
corporation, or inferior court, commanding them to 
do some particular thing belonging to their office 
or duty ; a Quo IVarranto^ which is a writ again^ 
one who claims or usurps any office, franchise, or 
liberty, to inquire by what authority he supports 
his claim, in order to determine the right ; a Pro- 
hibition, which is a writ issuing put of one of the 
superior courts, and directed to the judge, or par- 
ties in a suit, in any inferior court, commanding 
them to cease frpin the prosecution thereof, upon a 
suggestion that either the cause originally, or some 
collateral matter arising therein, does not belong 
to that jurisdiction, but to the cognizance of somis 
other court, or a Scire Facias^ which is a writ 
founded on some matter of record, as a recogni- 
zance, judgment, &c. on which it lies to obtain 
execution, or for other purposes, as to repeal letters 
patent, hear errors, &c. 

These proceedings being usually brought to 
ascertain a doubtful matter of right, ought to be 
distinguished from those of which the object is 
to recover damages for an injury sustained by the 
act of a wrong-doer ; such as refusing to pay a 
debt due from him to the plaintiff, trespassing 
upon the plaintiff's land, or assaulting his person* 

A writ of right may be brought to recover 
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I^ncte and tenements at any time within sixty 
years of the seisin or possession of the person 
cinder whom the demandant clainfts. This pror 
ceeding is therefore sometimes instituted in cases 
iwhere a fatnily has heen long in posseiJsion of 
the disputed property. An estate may have passed 
through the hands of three or four generations, and 
an individual inheriting it after fifty years posses- 
sion by his femily may be compelled to yield it 
qp to the superior title of a demandant in a writ 
pf right. But it would be unreasonable to expect 
him to do so voluntarily. Under such circum; 
§tai)^es he would, of course, oblige his opponent 
to make out his title in a court of law ;, an4 it 
would be hard to make him pay costs in the event 
of a decision being given against him. It would 
•be equally so, if, where justices pf peace, sitting 
in quarter sessions, refuse, from mistaking the law, 
to entertain a particular proceeding, and are after- 
wards compelled to do so by a maiidamus, they 
should be liable to pay the costs incurred in pro- 
curing the mandamus; or if a court,.; with pier- 
fecfly good intentions, but mistaking as to the 
extent of their jurisdiction should proceed in % 
particular suit, which should afterwards appear, 
on an investigation in a superior court, not. to be 
within their jurisdiction, and being obliged to 
desist from . such proceeding by a prohibition; 
should be compelled to pay costs on etccoujat pf 
such mistake. N^r would it Ji^e more consistent 

I 
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with justice to burden a party who had, by mistake^ 
proceeded for redress in a wrong court, with the 
costs expended by the other party in stopping th^ 
proceeding. 

Much injustice however having taken place ia 
corporations, by turning jpersons out who had a 
right to corporate offices, or to the freedom of cor* 
porations, or by refusing to admit them to offices^ 
and franchises to whitehthfeywete lawfully entitled ; 
the legislature has frotaitim^to time interfered, for 
the purpose of remedying these evils, and the 
parties aggrieved are now entitled to their costs 
in proceedings on a mandamus, or qtio wtttimto 
in such cases (A). r - 

Some regulations also have been made by the 
legislature, giving costs, under certain circtom;» 
SUainces, where a prohibition has been obtained 
in a suit in the Ecclesiastical Cotirt for tithes {c). 

2, 3, 5, & 6. — The mpst convenient mode of 
investigating how far the present state of the law 
of England is consistent with the second, thirds 
fifth, andsixlii rules laid down above, will perhaps 
be to consider them all under one head. The 
statute 4 Ann. c. i6, s. 4, 5, irhich authorizeg 
the defendant to plead as many several matters in 
any action as be shall think necessary for his >de« 
fence; has the following proviso: ^* Provided 
V nevertJieless, thit if any such mattfer shall, ^po» 

Xb) SeeTicid's Practice, 6U ledit. 979-8«. 
: (<?) Ibid.- 977-9- 
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^^ a demurrer joiQ^d) b^ judged insviffi^ient, costs 
shall be^ven at ^e discretJLp» pf the cpurt; 9r if 
a verdict^haU he fpqnd upon any issu§ 'm tJiQ paid 
^* cause, for the plaintiff or deman.dant, costs shall 
^^ he also given i» Uke manner ; wle^s the judge, 
^^ who tried the said issue, sh^U qertify, th^t the 
'^ said defendaint, or tena^t,^ opr plaiptiff in replevin j 
f^ had ^probable cause to plead such im9tter which 
*' upon .thi^ said issue shall be found against him. 
^^MaIly: casas," says Mr-.Tidd, " hay0 occurred 
^^ in both courts,, (the King's Bench and Conropn 
*f Pleas,) independently of the statute of Anne, in 
^^ which the question has been made, whether a 
^^ defendant is entitled to aay costs, where, ther^ 
^y being several, counts in a declaration, the plainr 
^y tiff has, obtained a verdict upon one only; and 
^' it has been uniformly holden, that in such case 
<^ coats ^all not be taxed for the defendant on 
^^ such counts as may have been fpund £br him, 
^ not; oQly incases where the substantial cause of 
^^ aotipn is the same in all the counts, and only 
5' varied; by the maaner of stating it, but also 
^^ Krher^^.to different counts of a declaration, there 
f^hav^ been different pleas,, and issues on those 
^' pleas^ and one or iino^e of the issue/s have been 
f^ £cmnd for the plaintiff, and the rest for the 
^rde&ndmit ; in sudi casd it has dlso been deter^ 
^\ tnioed, ihat the :defendaht shall not have costs 
f': taxed on the issues found for him: and the prac«- 
^* tice appears 1^ have been settled in both courts, 

1 2 
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V that wherever a plaintiff succeeds on a trial, ai^ 

V to any part of his demand, divided into diflferent 
t* counts in his declaration, whether the defendant 

V has pleaded one plea to all the counts jointly, 
** or pleaded to them separately, and separate 
** issues have been joined, on some of which he 
" has succeeded, yet he has never been allowed 

V costs on that part of the plaintiff's demand, which 
" has been found against the plaintiff " ((/). 

The principles of pleading require, that the 
fatter in dispute between the plaintiff and defend- 
aiit in an action should be brought to a distinct 
point, technically termed an issue, previously 16 
the cause being submitted to a jury for trial. Ai 
^ however it is often impossible for either the plaintiff 
pr the defendant to know precisely what points 
they shall be able respectively to substantiate to 
the satisfaction of a jury; the law has always 
allowed the plaintiff to vary his statement of th(6 
injury which he complains of in different counts 
of the declaration, so as to bring before the jury all 
the points on which there is a prohability of his 
succeeding. The statute of Anne gave the' de-^ 
fendant leave to vary his defence in like manner; 
by pleading several pleas, and by so doing laying 
before the jury every defence to the action which 
he was in a condition! to make. As long ais the 
plaintiff and defendant respectively limit them- 
selves to the proper use of this privilege, it seemi 

id) Tidd's Practice, loa^. 



perfectly reasonable ths^t the plaintiff shouldbe enti- 
tled to the costs of the' pleadings if he substantiate 
any one caiise of action against the defendant ; and 
that, on the other hand, the defendant should have 
the like cost9 if he can establish a 'gax)d defence 
on any one of his pleas ; though in the first case 
the plaintiff fail in some of his counts, and conse^ 
quehtly the defendant he entitled to a verdict oh 
those counts ; or, in the second, the defendant fail, 
in some of his pleasj and consequently the plaintiff 
be entitled to a verdict on those pleas. 

To that extent the existing law seems capable 
of being defended ; and such cases are within the 
principles laid down. But where the plaintiff 
chooses to put unnecessary counts into his decla*- 
ratioh, which are not adapted to his proofs, or in^ 
troduces a greater number of counts than the case 
requires, or runs into unnecessary prolixity in 
those which are proper fpr bringing his cause 
of action before the jury | it is Surely plain that he 
ought to bear the l?urtheri of this unnecessary accu- 
mulation of expense, and that the same measure 
of justice should be dealt out to the defendant, 
in case of any unnecessary prolixity on his part; 
This principle has beeii applied to the case of 
defendants by the statute of Anne above referred 
to, and by the court in their construction of that 
statute. " Respecting costs, upon the ' statute pf 
^^ Anne, the intention of the legislature appears to 

13 
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** have been, that if there be several matters 
** pleaded, some of whieh are found fbt the 
" plaintiff, he shall be entitled to the costs of 
** those, notwithstandifig other matters aire found 
" for the defendant, whidh entitle him to judg-^ 
" ment upon the whole record ; unless the judge 
" before whom the case was tried, shall certify 
*' that the dfefeiidant had la probable cause to plead 
" the matters which are found againfet him"(c), 

I see no obj ection to this rule ; except that it would 
perhaps be more proper to allow the defendant the 
costs on all the pleas where he has beeti success- 
ful in on€y unless the judge should, by a certi&cate 
deprive him of those of any of the pleas on the 
ground that they have been pleaded unneces*- 
sarily. The presumption should, in consisteiicy 
with th6 analogies of our law, be in Ikvour of 
both the plaintiff atid thei defendant, as to die 
mode of stating the Oause of action on the one 
side, and th6 defined on th^ other; and the 
judge should deciide in lill caisigs, whether th€^ have 
introduced any thing unnecessarily. As however 
the legiskture has thought proper to charge the 
defendant with the cbste of the issue decided 
agfeiftM him, unless the judge cwtify in his favour; 
and as this httS long been the known law of the 
liand, it may be ddubtful how fkt it is now desiN 
Able to altfet it. 

(t) Tidd's f rattict, 707. 



COSTS. \\g 

It appears very extraordinary, . th&t while the 
defendant is thus prevented from loading the 
record with unnecessary pleas, by tjie peril of 
paying the costs of them to the plaintiff, though 
he should be entitled to a verdict and judgment, 
which go to the whole cause pf action, and entirely, 
defeiat the plaintiff's demand ; so different a rule 
should be established respecting the mode of 
stating the plaintiff':^ cause of action in the decla- 
ration* We have already seen that where the de^^ 
fendant has been compelled, by the nature of the 
cause, to plead several pleasj he is not allowed 
costs on those issues on which a verdict is found 
in his favour, if there are other issues on which 
the plaintiff succeeds. This appears to be very 
hard upon the defendant in cases where the 
plaintiff has put unnecessary counts upon the 
record, and the defendant has been obliged to 
plead to those counts, and to go to trial on the 
issues which have been the result. The jury ^ust 
be supposed^ in all cases, to give the plainti^ da^ 
mages adequate to the injury which he has sus* 
tained ; and if be gets aJl lite costs which he has 
been fsiirly put to in pursuing the remedy giycm 
him by the law, he is fully remunerated. If h^ 
has put the defendant .to any expense, by uiuie^ 
cessary prolixity in slating his cause of action, i be 
18 become, to that extent, a wrong-doei'^ an4 is 
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elearly bound ia jiastice to repay the defaidant 
the expense which he has thus improperly obliged 
iiim to incur. Soitae of the reported eases in the. 
books' upon this point are veiy hard; Thus, 'in 
Biitcber v. Gr^eh (/), which was an action oii the 
case, in which the declaration contained two cmmts;; 
one in trover J Bxid BXiotheT ior slanderous words, 
aM the' defend tot pleaded " not guilty," to . the 
fifj&t count, and a justification to thie second; and 
avfetdict Wad found'for the plaintiff on the first 
count, and for the defendant on the last ; it was 
held^ by the court of King's Bench, that . the de- 
felidant was not entitled to his costs relative to 
the' pleadings, and proceedings on the 'second 
issue, which had been found in hisfavourl Now 
here it is obvious, that the two causes of action 
coi&taiined in the plaintiff's declaration ' are of an 
fentirely different nature. If the plaintiff . imd 
brought separate action^;' the defendant,') being 
entitled to ia verdict in the action for slander 
w^ld have hiad his costs. Why then should, he 
be deprived of them because the pliEuntiff4)as chbr 
gen to put in the same declaration al well-fbiinded 
bhim for dainajges against the defebdant, but for 
Si subject-inatter of '{i different kind. This inile 
ehabtes a Hialicious man,: who has a substan^ 
tidl eaiis^ of action against another, to put the 
Wrong-doer to a great and uhnecesisary expense 

(f) Efoiigl. 678. 



costs: >21i 

in defending himself against ather demands whicb 
are wholly unfounded. 

The legislature has interfered to prevent the 
oppressive practice of arresting a defendants 
for a greater sum than is really due to the: 
plaintiff. By a very beneficial statute (43 Geo; : 
3, c. 46, s. 3)j vther^ the plaintiff, in any actioii 
in which the : defendant has been arrested, 
does not recover the amount of the sum foi^ 
which he was arrested, the defendant is entitled 
to his costs, ^^ provided that it shall be made ap- 
[^ pear, to the satisfaction of the coiirt in which' 
" such action is brought, upon motion to be made 
" in court for that purpose, and upOn hearing the 
" parties by affidavit^ that the plaintiff or plaintiffs 
"in' such action had not any reasonable or pro^^ 
** bable cause for causing the defendant or de- 
" fehdants' to be arrested and held to special bail 
f* in such amount as aforesaid^ and provide such 
** court shall thereupon, by a rule or order of the 
^^ same coiirt, direct that such costs shall be 
^^ allowed to the defendant or defendants." 

Defendants J in the event of a verdict being 
given in their favour, are entitled to costs in all 
those actions in which the plaintiffs would havts 
had costs if ji:dgmeht had been given for them. 
The observations therefore which have been made 
respecting the restrictions 6n the plaintiff's right 
(to costs, will, in a considerable degreei apply to 
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the case of defendants, and it will be unnecessary 
to repeat them here* 

" It.tometimes happen^ that several individuals 
are made defendants in the same action, and that 
a verdict is given in favour of some of them^ but 
against the others. In such cases defendants who 
had been acquitted were not entitled to their costs 
befcHre the statute 8 & 9 W. 3. c. 1 t , by which it 
is enacted, that " where several persons shall be 
^^ made defendants to any action or plaint of tres^ 
^^ pass, assault, false imprisonment, or gectione 
^^JmrkBj and any oiie or more of them shall be, 
" upon thfe trial thereof acquitted by verdict; 
^^ every person so acquitted shall recover his <x>sts 
^^ of suit, in like manner as if a verdict had been 
^^ given against the plaintiff or plaintiffs, and ac- 
^^ quitted all the defendants ; unless the judge, 
^' before whom such cause shall be tried, shall im- 
^^ mediately after the trial thereof, in open court, 
^* certify upon the record under his hand, that ther^ 
^ was a reasonable cause for making such person 
^^ or persons a defendant or defendants to 'such 
*^ action or plaint." It is much to be regretted 
that the remedy given by this statute to persons 
who have been improperly ihade defendants^ is 
limited to the particular actions mentioned in the 
statute; and of course the judges have not felt them- 
selves authorized in extending it to other 
It thferefoire still sometimes happens diajt i 



duals kre put to a great expense ih defibndiag ac- 
tions to which diey have been impmperiy made 
partieii ; and that they have no means^ of recovering 
any part of those expenses* Thus where an acti&n 
on the dtise for a! nuisance was broiight against two 
defendants ; one of them suffered jndgment by de** 
fault, and the Other pleaded not gtiilty, and was 
acqttitted.^ The court held that he was not en-» 
titled to hm costs, because ir^ action tm the €096 
tiras not one of the actions enumerated in the iita^ 
tute 6i William (g). In a subseqiieht case^ the 
court of King's Bench held, Aat an action of fis*- 
pleVin is hot within the statute ; and Lord Manfio- 
iield, in giviag the judgment of the court, expressed 
himsdf las follows : " we had a strong bias to have 
^* given the defendant his costs^ if it had been pos«- 
** sible} because it is agreeable to natural justice, 
*** that he i^honld receive them, if there was no 
'^ reasonable cause for making him a defendant. 
" But the matter is too fully settled to be how gone 
" into, upon reasons at large (A)." 

7. When it is considered how very much per- 
* sons who'are obliged to bring, or to defend, «uits 
in c6urts of justice, are necessarily obliged to cbn- 
fide in their attornieS, and bow entirely they are 
nsumlly guided by their advice in all legal proOeed- 
ihgs, it is a matter of great importance diiat ev^ 

(g) pihhen v. Cookit, Strangle, 1005. 
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thing should be done which can possibly be effected 
to secure suitors from the fraud, ignorance, or neg- 
Ject of their legal representatives. . The great body 
of attomies form a very important class in tHe 
comfnuhity ; and their respectability, or their waiit 
of it; tbeir good or their ill conduct; must ina- 
terially affect the interests of society. As, on the 
one hand, it would be an unreasonable severity to 
thake them personally liable on account of errors 
and mistakes into which they, like other men^ will 
sometimes fall ; or even for occasional instances 
of neglect; so on the other, if it clearly appeaT 
that they have acted dishonestly, or with gross 
ignorance, or negligence, in prosecuting or de- 
fending a suit, justice demands that they should 
remunerate the injured party from iheir own 
pockets. Our superior courts have indeed often 
made attorhies pay costs to their" own clients for 
neglect, or to the opposite party, for vexations arid 
improper conduct. Still that impropriety of Con- 
duct which coiisists in heaping up unnecessary 
expense in the progress of a suit, has hot been 
animadverted upon to any thing like the extent 
-which it seems to require. Nobody, acquainted with 
the actual state of our courts of justice, can doiibt 
{hat in the prosecution of a law suit it often hap- 
pens, that a heavy Expense is Unnecessarily in- 
curred ; and if the dishonesty or gross neglect of 
the attorney be the cause of it) he undoubtedly 
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ought to pay for it It is to be feared that tneti 
are. often deterred from prosecuting their just 
claims by action on account of the expense they, 
would be sure to incur : and it is conceived to be, 
quite within the competency of the legislature and 
the courts of justice, by their zealous, active, and 
judicious co-operation, in a great degree, to re- 
strain this crying abuse. 

8. I have endeavoured to show, in a former, 
part of these observations, that an opinion which 
has been professed, of late, by many individuals, 
that litigation ought to be discouraged^ is, in its, 
general acceptation, erroneous ; that the very re- 
verse is correct, as a general maxim ; and that the, 
only litigation which ought to be discouraged, is 
that which is brought for the purpose of seeking, 
redress for trifling injuries ; or with a view to "ex- 
pose the defendant to vexation and annoyance. 
Such litigation ought certainly to be discouraged, 
and the legislature, with a view to prevent it, has 
interfered, from time to time, and. by several sta-r 
tutes, has restricted the right . to claim his costs 
from the defendant which the plaintiff would other- 
wise enjoy. We will now take a view of theses 
statutes, and consider whether they are calculated 
fully to attain the object aimed at in the eighth; 
rule laid down above. 

By the statute 43 Eliz. c. 6, s. q. it was enacted^ 
That *' if upon any action pei^onal, to be brought 



^^ in toy of hev majesty's courts at Westminster, 
^ not bdtig for any title or interest of lands^ nor 
^^ concerning &e freehold or inberitancf^ of aagr 
^< lands, nor for any battery, it shall appear to the 
'^ judges of the same court, and be so signified or 
^Vset down by the justices before whom the setmo 
** shall be tried, that the debt or damages to* be 
^^ recovered therein, shall not amount to the sum 
^f of forty shillings, that in every such case the 
^ judges and justices before whom any such 
^ action shall be pursued, shell not award for^^oats 
^ to tfa^ plarintiff any more costs than the sum of die 
^ debt or damage^ so recovered, but less at tiietr 
^ discretion*'^ 

The object of this statute seetns rather to bave 
been to confine persons suing for small demands 
to the inferior courts, in ord^ to prevent unne- 
cessary expense froih being thrown upon the de^i- 
fendanl^ tha^ to discourage bringing siich acti<ms 
at all ; and it would therefore, perhaps, ba^e 
nu>re properly fallen under our consideration in 
a former part of these observations; when we 
eoBsidered the expediency and justice of prevent- 
mg itie {^aintiff from accunittlating unnecessary 
expense upon the defendant ; but as it is cbnve- 
niei^tto consider this statute in connection with 
two or three others, which will be soon referred 
to, I trust I shall be pardoned ike irregularity of 
introducing it out of its proper place. . 
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It was a very long time before any of the 
judges thought proper to give effect to this statute, 
and the first certificate under it is said to have 
been granted by Chief Justice Willesi as late as 
the 1 7th year of the reign of G:eprge the Second, 
which was 141 years after the passing of the statute. 
Since that time there have been many instances 
of such certificates. 

The legislature has made many similar provl'- 
sions relative to costs in the superior courts, where 
the plaintiff might have had hi^ remedy in some 
one of the many courts of request which have 
been erected by statute in various parts of the 
kingdom, or in the county court pf Middlesex, 
which was new modelled by 23 Geo. 2, c, 33,, 
for the more easy and speedy repovery of small 
debts. The jurisdiction of these courts is cour 
fined fay the statutes creating them to particular 
afCtions ; and is extended^ in many instances, to 
sums not exceeding five pcHinds ; and in one, at 
least, that of the city of Bath and its environs^ 
to ten pounds (/). The regulations as to costs 
arie different in different acts :— thus, by 3 Jnc^ u 
<^ i5f s. 4, a plaintiff suing ji^ertain persons therein 
enumerated^ in any of the courts at Westminster or 
idsewhere^ out of the court of requests for the 
city jof LmdoUi and recovering less than forty 

(f) See also statute 13 O. 3. c.51; as to costs in actions 
srsisiiig in Wales^ but tried in the next English county. 
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'MllingSj is xiotouly^ deprived of h]9 costs^vbut is 
bound to pay costs to the diefendiant ;tVfaile tbe stir 
tute 39 & 40 Geo. 3, c. 4. s. 1 2. (wjiich tas a largw 
operation as to the classes of indiViduala CQin^ 
^prised within it) only prevents the plaintiff from 
recovering his costs on a verdict in his favour for 
\e%& i\i?ca Jive pounds, anddoe& hot give any costi; 
to the defendant ; though if a verdict be given for 
the latter, he is entitled to double coists, on :the 
judge's certifying that the debt Ought to have 
been recovered in the court of requests. 'J 

On the whole, these statutes appear to* he a va-*- 
luable branch 6f our juridical system, thdugii a 
revision of them is obviously iieed6d.'V There can 
be no reason, apparently, why the courts of Re- 
quests in Birmingham and Southwapk^ ^ovikA, h^ 
limited to sums not exceedii^g^t;^./?^^^!^^ while 
ten pounds is the limit in that at Bath. The same 
$um should be recoverable in one court of re- 
quests as in another, and the i:egulations req[>60t- 
ing costs should be the same in all. - * 

We will now turn our attention to die . <8ta^ 
tute 2 1 Jac. 1 . c. 1 6. s. 6, by which the plaiiiCiff 
bringing an action for slanderous wprds, andrre^- 
covering less than forty shillings, is -* to have 
i^ and recover only so much costs as the damages 
f* amount unto." This act only extends to \Mrds 
spoken, and not to written slander or libel. It 
seems at least worthy of consideration, whether, it 
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oaght not to Be enlarged to compirise that ofietic^. : 
Wretchedly defective would a tode of. laws he, 
which, whfle it protected a man's life and person, 
and secured his property, should give no redress 
for injuries to his reputation, which to. a welUcon- 
stituted mind is^ dearer than life itself. But wKere 
the injury which a man's reputation Is suppose ta 
have sustained, is estimatied by a jury at a 9iim 
below forty shillings, it seems fair to conclude:: 
that the plaintiff has appeared in a court of justice; 
rather for the sake of gratifying some bad dispo- 
sition towards the defendant, than in order to vin- 
dicate: his diaracter from- the aspersions which- 
have been thrown upon it. » 

Let us next consider the 22 & 23 Car. 2. c. 9; 
by which it is enacted, that "in all actipus oC 
" trespass, assault and battery, and other personal 
" actions, wherein the judge, at the trial of the 
^' cause, shall not certify under his hand, upon 
^' the back of the record, that an assault and bat- 
" tery was sufficiently proved by the pliintiff 
** against the defendant, or that the freehold or 
" title of the land mentioned in the plaintiff's de- 
" claration, was' chiefly in question ; the plaintiff^ 
" in case the jury shall find the.^ damages to be 
" under the value of forty shillings, shall not ret- 
" coyer or obtain more costs of suit than the ds^ 
^ mages so found shall amount unto." In some 
^f the early cases which occurred ^Aer the passing 

K 
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of thia statute it wasr held to extend to all per* 
sonal actioos ; but a different constructibb soon 
prevailed^ and it is now settled that H is confined 
to actions for assault ^ and battery ; and for local 
trespasses, wherein it is possible for the jnd^e to 
(Certify that the freehold or title of the land was 
<)hiefly in question. 

- It is to be observed that the statutes restraining 
&e plaintiff's right to costs do not, in general, 
extend to actions brought in an^> inferior court, 
and removed by the defefidant into a superior one. 
The additional expenses in such a case-liaving 
been incurred by the act of . the . defiend^iitit, . it 
would be unjust if those expenses, wene. UlLrown 
upon the plaintiff. The plaintiff is/ stilly by. sta- 
tute 4& 5 W. &M. c. 23. s. 10, entitled to full 
costs, though he recover less than .forty shillings, 
lit actions of trespass against infer iQr .tradesmen, 
apprentices, and other dissolute per^onis^ f^ who 
*^ shall jE)re^i^;72e (such is the language of ^statute) 
t^. to hunt; hawk, fish, or fowl, (unless w'cono^any 
*^ with the master of such ^prenti^ei du^j (|ci9Ji^ed 
'^' by law.)" By the statute 8 & 9 W* 3, c- Iftj s. 4. 
the judge may in all actions of tresp^iss, trie^^iimy 
i>f the courts of record at Westminster, ^.^rtij^ that 
the trespass was wilful and malicious^ fmd^jthe 
•plaintiff is, in such case, entitled to his full 009$^ of 
suit If it appear at thie. trial,; dial the tresiiasSy 
j^owever trivia^ was committed after liotice^ and 



COSTS. * 131 

the jury give le^ than forty shilHngs damages, it 
faa^ been tistral for the judge to grant bis certifi- 
cate, to entitle the plaintiff to bis fuH costs. 

Such are the statutes ^rhich the legislat^ire 
has passed ft6th tkae to time for the purpose of 
prevenfting parties from bringing trifling and vex- 
atious actions. In general, they seem, as far as 
they go, well Mstpted to answer the purpose for 
which they have beto enacted. It has already 
b^n attelrtipted to show that s<mie extension of 
these pr6visions ought to tak^ place; and when 
Wfe consider that any injury, though ever so 
small, done to the person of a man, in an angry or 
*fevehgeful. Of Hide, or insolent manner, atiaounts 
iti IsfW to a battery, it may well be doubted, whe- 
thef' the restricticm by the statute 22 & 23 Car. 2. 
6. gf> ^ to costs in cases of paltry assaults, might 
b6t bi^^^ jproperly extended to batteriesi in cases 
Where thfejary did not give larger damages than 
tofrtj^ shfflteg^. 

'' ^:''ThAt 1^6^ who emptey their time and 
fifidn^' in^ brining oflfefid^m against the laws to 
jufstice, ahd for no^ objfect of individual profit or 
Mi^aiftiige, shburtd riot be lowers by their exer- 
ttbris ; but tShouM* b6 repkid by the public foir 
the expense, trouble, and loss of time, to which 
they have been exposed in the attainment of 
their object; and that witnesses also should be 
paid for their time and expenses in attending and 

K 2 
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giving evidence in criminal matters, sem» to be- 
so dear and reasonable, that it is difficult to ton-^' 
ceive any plausible objection which can be raised 
to it. : The law of England is however very 
defective on this subject : for although proseeu*' 
tors ahd witnesses in cases of felony are entitled 
to be paid their reasonable expenses not only 
vi^here the felon is convicted, but also in case of 
an acquittal if it shall appear that there vras a- 
reasonable ground of prosecution, and that ^be^ 
prosecutor has ^n^^e prosecuted ; andaithouglt 
justices of peace are authorized to give costs in cases^ 
coming before them out of sessioiis ; yet the law 
makes no general provision for the expenses of pro«>; 
secutions in cased of misdemeanor (0* The onlj 
reason why such expenses have never been allowed 
seems to be that a great burden w(Hild therd>y b^ 
thrown upon the counties. But this circumstanoe 
can' afford no satisfactory ground why those • who 
exert themselves for the public should not be paid 
by the public. We must however- bear in miody 
that it frequently happens that prosecutions bm 
brought for misdemeanors of a very triifliag':nao^ 
ture; it would thereforer be proper to give ^6 
jadge or magistrates before whom indictments Iqp 

• •■■,•. k 
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(i) Since this was written the stat. 7 G. IV. c. 64, s 33, 
has authorized the payment of expenses in certain, particular 
cases of misdemeanor therein enunierated ; but there is still ikr 
general law upon the subject 
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ihisdemeanors are tried, a discretionary power . t<gr 
withhold the ^xpens^ in such cases. In the year 
1 798 a bill was brought into the House of Cdin- 
mons, by Mr. Wilberforce, for allowing costs in 
prosecutions for misdemeanors, but, being strongly 
opposed, it was withdrawn. 

It may be proper here shortly to mention some 
particular regulations respecting costs which do 
not fall under any one of the preceding heads. 
Persons suing m forma pauperis are not liable to 
costs, nor are executors or administrators suing in 
their representative characters. In some cases 
where delay takes place in the ordinary course of 
proceedings at the instance of either of the parties, 
the parly occasioning the delay is obliged to pay 
costs to the opposite party. In many cases double 
or treble costs are given by particular statutes to 
the piaintifT. These tenns are, however, not to be 
considered to mean twice or thrice the amount of 
single costs. When a statute gives doubk costs, 
they are calculated thus : 1 . The common costs, 
and then half the common costs : If treble co9tip, 
1. The common costs ; 2. halfof these ; anddiioit 
half of the latter (A:). Double and treUe costs are 
also, in some cases, given by various statutes to 
the defendants. There are many other regulations 
respecting costs to be found in the statute-book, 

(Jc) Tidd. 10«3. 
K3 
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^^ from which he had ejected his lessee, tx^ether 
with damages for the puster. fiat if the 
lessee was ejected by a stranger^ claiimng oxider 
•' a title . superior to -that of the .lessor, or of a 
" grantee of the reversion, (who might at any time 
**. by a common recovery have destroyed the tel'm',) 
^^ though the lessee might still maintsin an actita 
^^ of covenant iagainst the lessor, for non •perform- 
^^anc^e of his contract or lease, y^t he douU vnot 
^* by any means - recover the 'term itsedlf;^ If >lhe 
" ouster was committed by a mer6-Stra^lgOT,^^with- 
^^ out any title to the land, the lessor migfatindeed; 
**'by'a real action recover possession df the '-fif«e- 
** hold, but the lessee had no oth^r reiftedy a^g^itist 

^^ the ejector but in damageiSj by iar writ^f ejeMione 

• 

^^Jtrime^ for the trespas^s ooratilitt^d by ejeeting 
^< him' from his farm. But afterwards^ 'wh^i^ the 
^^ courts of equity began to oblige the ij^wtorito 
** make a specific restitution of tht laifd^-to the 
^* party immediately injui^, the courts of IttWialso 
^f adopted the same me&bd of d^iiig eottiplete 
** justice; arid, in the prosecution of^awwt* of 
'*^ ejectment, introduced a species of remedy not 
'** warranted by. the original writ, nor prayed by the 
'' declaration, (which are calculated -for damages 
•<*' merely, and are. silent as to aby restitution,) 
^^* €u. a judgmesit to recover the. term, and 5 arwrh 
'^^ of pos9ession thereupon. This; method seeias to 
^^ have been settled as early as . in *.the jr^[U. of 
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** Edward IV. ; though it hatli been said tto have - 
** first begun under Herny VII. because it pro- 
''iMtUy was then first applied to its present prin- 
** cipal use> that of trying the title to the land. 

" The better to apprehend the contrivance, 
" whereby ; this e^d was effected, we must recollect 
^.^that the remedy by ejectm^st is in its original 
:^ an .action brought :hy one who hath a lease for 
JVyears^ to repair the injury done, to him by dis- 
^Vpoiffiession.i In .order therefore; to cooveit it 
^^into a method of trying tities ^to the freehold, it 
^' is ;first necessary that the claimant do take pos^ 
** session of tke lands, to empower him to consti- 
.**.jtateia lessee for y^ars> that may be capable of 
f ^ receiving: this^ uy ury of dispossession. For it 
" would be an offence, called in our law mainte- 
*^i/a//<?€,.to convey a title to another, when the 
fVgraiiitor isnot in possession of the land: and 
(^indeed it wasrdoubtedatfirst, whether this occa- 
/^ sional possession, taken merely for .the pui^pse 
**-.of;eonveying the title, excused the lessor from 
<^^ the )egal guilt of nmmtenance. When therefore 
"t.a p^aon, ^ht> hath right of enby into lands, 
.'^det^mines to acquire that possession, which is 
/^ wrongfully withheld by the present tenanl^ he 
^? ii^fs5,(as by law he may,) a formal entry oa the 
"premises ; and being so in possession of the soil, 
."^he;4ier§, iippn the land, seals .^iid delivers ^ 
," It^we for years Lto some third person or lessee : 
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^^ from which he had ejected his lessee, together 
** with damages for the puster. fiat if the 
^^ lessee was ejected by a stranger^ claiming imder 
•* a title^ superior to -that of the .lessor, or of a 
" grantee of the reversion, (who might at any time 
**- by a common recovery have destroyed the telrm',) 
^^ though the lessee might still maintain an actibn 
^^ of covenant iagainst the lessor, for non-perform- 
•^'anee of his contract or lease, yet he dould^not 
^* by any means ^recover the- term itself; lf>liie 
" duster was committed by a'tnereHgtraiiger,^^^ with- 
'^^ out any tide to the land, the lessormigfatindeed, 
'«'by a real action recover possession 6f ^»e -feee- 
** hold, but the lessee had no oth^r reiftedy a]^inst 
^^ the ejector but in damageiSj by ia writ df ejeGtione 
^^^fitm(B\ for the trespas^s coratiiitted by ejeethig 
*< him' from his fai'm. But afterwcu^ds^'wh^n^ the 
• ^' courts of equity began to oblige the ij^wtolr^to 
**tnake a specific restitution of tht laifd^-to the 
'^^ party immediately injui^, the courts of IttW^dso 
^5 adopted the sitme method of d^itig eoaiplete 
** justice; arid, in the prosecution of ^a writ of 
'^^ ejectment, introduced a species of rem^y :not 
'^* warranted by* the original writ, nor prayed^ by the 
^' declaration, (which are calculated .for damages 
<^ merely, and- are ' silent as to aby restitution,) 
m%\ a judgmesit to recover the. term, aod^anrvjit 
of pos9ession thereupon. .Thisimethod seems to 
<< have been settled as early as. in *.the rdgu. of 
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*^ Edward IV. ; tlumgh it hatli been said tto have * 
" first begun under Henry VII. because it pro- 
** .hably was tben first applied to its present prin- 
f^ cipal use> that of trying the title to the land* 

" The belter to apprehend the contrivance, 
" whereby this end was^ected, we must recollect 
'.^that the remedy by ejectment js in its original 
f' an .action brought .by one who hath a lease for 
5^ years^ to rqpair the injury done to him by dis- 
^*;poiffiession. , In order thi»*e£ore; to cotiveit it 
'^into a method t^f trying tities .to the freehold, it 
^' is ifirst necessary that the claimant do take pos- 
" session of tke lands, to empower him to consti- 
J^jfcutea leasee for y^ars, that may be capable of 
*■ receiving: this^ ipjury of dispossession* For it 
" would be an.ofience, called in our law mmnte- 
^^jic^wCy. to convey a title to another, when the 
fr grantor is. not in possession of the land : and 
(^indeed it wasrdoubted atfirst, whether this occa- 
1^ sional possession^ taken merely for .the pui^pse 
"'.ofeeonveying the title, excused the lessor from 
"the legal guilt of nmmtenance. When therefore 
".a p^aon, ^hp^hath right of entry into lands, 
," idet^mines to acquire that possession, which is 
/^ wrongfully, withheld by the present tenanl^ he 
V n^fssX'^^ ^y la-wlbe may,) a formal entry oa the 
V. premises ; and being so in possession of the soil, 
.*Mie. tibier^, iippn the land, seals .and delivers ^ 
,".l«se for years L to jome third person or lessee : 
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^ and> baving thiis given him? eotry, leates h^ 
'^ pofiseasion of the premises. Tbi& lesseeis lo; sta jr 
*^ upoQ the land, till the prior tenant, or he who bad 
^' the preTicms possession, enters thereoniofiresh and 
^^ ousts him; or till some other person; (either by 
^^ iLCcident or by agreement be£E>rehand^^ comest 
^^ upon the land, and turns him^ out or ejects biln. 
^^ For this injury the lessee is entitled to hi»ftction 
^^ of ejectment against the tenant, or this oa»tf/ 
^*^^ ejector^ 'whichever it was (bat oustedbimj to? re- 
*f coyer back bisterm and damages;!' ^But Habere 
*f: this action is brought against such a casual cgec- 
^' tor as is before mentioned, and not against the 
^^ very tenant in possession, the court wiii not 
*^ suffer the tenant to lose his possessioir, without 
any opportunity to defend it. Wherefore- it is 
a standing rule, that no plaintiff shall proceed- in 
*^ ejectmenttorecoverlandsagainstacasual ejector, 
^^ without notice given to the tenant in possession, 
^ (if asiy there be,) and making him a defendant if 
'^ he pleases. And, in order to -maintain > the ' ac- 
^/ tion, the plaintiff must, in case of defence^ make 
.^* out four points before the court ; mz. tititi ieasCj 
'^ era^ry, and ouster. First, he must dbow a good 
titk in his lessor, which brings the matter^ of 
right entirely before the court ; theiEi, that the 
<< lessor, being seised or possessed by virtue of 
^' such title, did make him the leaseiiot die Resent 
'^ term ; thirdly, that he^ the lessee, oP {daiiltiffy 



u 






EJEGTMBNT4 1$9 

^* did €Ht0r or t^e possessida ja Qoiiseq^ifence ' of 
l^i^ch lease i-^^and then, lastly, that the' defeadant 
*^' ousted or ^ejpcted him; Whe'reupon ^ he shall 
^^ ; haye ijtdgiiiefiit to recover his term aad daxiages <> 
** and^ shall, -in-i \ consequence, have a writ of 
" posse^siohi whieh the sheriff is to execute by de*. 
'' livering him> the undisturbed iand {^aceable 
'' possession tofhifi term. i ^ 

r^' Thisiis the regukr mode of hringing an action 
" of jejectm^Bt^i in which the title of 'the lessor 
' S comes rtiollalerally and incidentally before the 
" courtjvin orders to show the injury done to^tlie 
'^ lesj^e by the^ odiister. -This method must be still 
^\ continued in diie form and strictness^ siave only 
" as ito the notice to the tenant, whenever the 
^^, possession is vacant, or there is no acti^ occu- 
'^ pant of the premises,; and also iasome other 
^' casj^s. . But as much trouble and formality were 
''found toi attend the actual making of the kasCj 
'^ entry f ^aid oueter, a new and more'^^usy Inethod 
" of trying /titles ^by.writ of ejectment, where^there 
'' :^ any actual tenant or occupier of the premises 
" ip. dilute, was invented somewhat more than a 
" centuryi^ ago, by L«d;Chief Justice RoU^, who 
" djen ^ in the court oi upper bench; so called 
''during ^ exile of King Charles the Second. 
" Thj^ new method entirely depends upon a string 
^^ pf i^gal fictious; no actual lease is made, no 
" aiitH^. entry by the: plaintiff, no actual ouster 
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'•< byth^ defendadft ; but all are-fn6*»el3h*teal,'>fer 

*M;lhe sote^ purpose of trjing^ the tide* ^Ed this 

*^*-end, in the proceedings a lease foiP aterm of 

•* years fe stated to have been mad^,-by4|m who 

^V' cliims title, to the plaintiff who brings the action, 

" as by John Rogers to Richard Smith, which 

^^■J)laintiff otightto be some real person, and not 

" merely an ideal fictitious one who hath no exist- 

*^ence, as is frequently- though unwari'antably 

^^' practised : it is also stated that Srtiith theiessee 

***' entered; and that the defendant WiHiam Stites, 

^*i who is Called the c^7^»dr/ e/ecf or, ousted him ; for 

^^ which ouster he brings this action. As soon as 

^' this action is brought, and the complaiBt fttlly 

'** stated in the declaration, Stilus,' (he ' casual 

*^ ejector, or defendant, send^ a written ndtlce to 

*^ the tenant in^ssession of the laisds^' ^George 

" Saunders, informing him of the action hfoag^t 

"by Richard Smith, and transmitting hitn a^copy 

'** of the declaration : withal assuring -him > that 

*^he,^ Stiles the defendant, has no title felt aH to 

• ^^ the pif emises, and shall make no>defenoe$ tmd 

"therefore advising the tenant to appear in conrt 

^*^ and defend his own title: otherwise^ be, 'the 

M casual ejector, will suffer judgment to be had 

'^'against him ; and thereby the actual ^tenant 

" Saunders will inevitably be tumed out of pos- 

-^^ session. On receipt of this friendly caution, if 

>< the tenitfit in possession does not within a limited 
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" time apply to< the court to be a^ihitted' a de« 
'' fendant in tbe sttaad of Stiles, he-isH^upposedtto 
'^ have no right at all ; and, up<^ judgment being 
*^ had against Stiles^ the casual ejector^: Saunders* 
'' the real teoaiH/wiU be turned out of possession 
" by the sheriff.^ . - 

'^ But if the tenant in poss6$sion applies toi be- 
*' made a . defendant, it is allowed him upon-^is 
" oopdition^^; that haunter into arulja of^ court, jlo 
" coafesa,' M^* tbe^ tibial of the cause, -rthin^ef of -it^e 
" Iqu^ i?€K)ilisil;e» for. the: biaintenane^i of the iplain'* 
". tiffV ai^tion; yizi-theiw^e of Rogejts tjijfe leflsor,* 
''the entrj/ of Sinith tbe plaintiff> and bis msier^ 
"byiSfbun(ief a himself, now made thedefendwit 
'* ijistead 0f Stika-j which requisites being whplly> 
^* fictitious^ should the defendant put ^e plaintiff 
^' to prove them^^ he must of course be nonsuited' 
'^ for want of evidence; but ]^y such stipulated 
** confesaion of kase,. entry, and ouster, the triaJ 
** will norw stand upon the merits of the. /i/fe^ cmly.^ 
" This doney the declaration is altered by inserting 
" the nam^'iof George Saundtersinstead of Willifim* 
" Stile^r ande the cause goes dow^ for trtfi under 

V the Qitn^ of $iiiith, (the p^aintiffj^) on the demise 
'/ <^ Rogers, (the kssor;) agsonst Saunders tiienew 
'/ d^ndant And th^einltfaeleissorof theplain^iF 
'^ is bound to xmke out a clear title, otherwise Mis' 
*> fictitious lessee cannot obt^n judgment to have 

V possessioi^of the land for the term suppoiaied to be 



*^^graAted» ^^Btft, if the l6ssor- Wakesf^Mrt his^title 
** itt a Ba^tirfactoty matmer, ttefi jud^eiit ^Wi a 
*5 writ of possession shall go for Richard Smith 
** the nominal pkintiff, who by this- trial fato proved 
^ the right of John Rogers his supjtoied Idsfor. 
" Yet, to prevent fraudulent recoveries of the ^os- 
<^ fie6sio», bv collusion with the? tetiant <>f <he 
^ ltod> all tenants are obliged by sta<*pt6 i i O: 2, 
*' c. T^, on pain of forfeiting thpee yedrs r^nt, 
*^ to giTe notice to theiv landl<>rds, 'When: -Aei^red 
<^ with any declaration in ejectment 'r- and dny 
*• landlord iftay by leave of th^ court be co-de- 
•• fendaii^ to the action, in cas^ the tenant hifi^l^elf 
appears to it; or, if he mak^ deftiult;'- ^dioiigh 
judgment must then be signed agiainsti:he c^ual 
ejector, yet execution shdll be stayed, ^ittcase 
** the landlord applies to be mad^ a def^^ndluity 
** and enters into the common rule; a right Which 
** indeed the landlord had, long^before the^ provi- 
^' sion of this statute : in like m^nftlsr^ as^ previous 
" tothestatute of Westm. ^,c.^.) if in a*i6al^k€tion 
^ the tenant of Ae freiehold iim^ d^ffairtt-* the 
^ Tefinfilainder.man or reversioi^r ^'bsid a Hgkt to 
^ come in and defend the possi&ssioti; lest^if j^dg- 
^ ment were had agakist the tenant, tbcf'^tate of 
^^ those behind should be turned to a naked right. 
^ B^ft if the new defendants, whether kiidknrd or 
^ tenant or both, after entering into the common 
<^ rule^ fail, to appear at the trial, and to coiifess 
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^vlease, ^ub^^ .and ouster^ the ptaintifff? Smith, 

^^ must iadeed be there nonsuited, &f want of 

*f proving those requisites ; but judgment will in 

^^ the end be entered agaiost the casual ejector 

'' Stiles ; for the condition on which Saunders, or 

'^ his IsMidlordi was admitted a defendant is bvokei), 

^ and therefore the plaintiff is put agaia in the 

^f same situation as Jif he nev^r bad appearisd at 

Vail; the consequence of which (we> have seen) 

^^ would have, been^ that judgnient would have 

'* been, entered for the plaintiff, a(nd the sheriff 

1* by virtue of a writ for that purpose, would 

^« have twined out Saunders, and deliv^ed pos- 

V session , to Smith* Th^ same process there- 

** fore as ^wpnld have been had, provided no 

'^ conditional rule , had been ever made, must 

** now be pursued as soon as the condition is 

^* broken* 

"The damages recovered in these actions, 
** though formerly their own intent, are now 
'^^ usually (since the title has been considered as 
^* th^ r{>rincipal question) very small «nd inade- 
^' quate; aonounting commonly to on(& shilling, 
*' or some other trivial swm. In ordec therefore 
" to complete the remedy, when the possession 
^^ has been long detained from him that had the 
"right to it, ant action of trespass also lies^ after 
" a recovery in ejectment, to recover the mesne 
^* profits which the tenant in possession has vrrong- 
^^ fidly received. Which action may be brought 
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^* in the Hame of either the nominal plaintiff in* 
^ the ejectment, bt his lessor, against the teoAnt^ 
" in possession ; whether he be made party to the^ 
" ejectment, or suffers judgment to go by default. 
" In this case the judgment in ejectment is concla-* 
" sive evidence a.gainst the defendant for all profits' 
" which have accrued since the date of the demist 
" stated in the former declaration of the, plaintiff? 
" but if the plaintiff sue for any antecedent profits^ 
" the defendant may make a new defence. » 

" Such is the modern mode, of obliquely bring-' 
ing in question the title to lands and tenements; 
in order to try it in this collateral manner ;. a 
method which is now uniyersally adopted in al-' 
*^ most every case. It is founded on the same prin- 
*' ciple as the ancient writs of assize, being cal-^ 
" culated to try the mere possessory right tp an 
" estate ; and hath succeeded to those real actions^ 
as being infinitely more convenient for attain^ 
ing the end of justice; because the form of the 
" proceeding being entirely fictitious, it is wholly 
" in the power of the court to direct the applica- 
" tion of that fiction, so as to prevent fraud and 
" chicane, and eviscerate the very truth of the 
** title. The writ of ejectment and its nominal 
" parties (as was resolved by all the judges) are 
" judicially to be considered as the fictitious form 
^* of an action, really brought by the lessor of the 
*^ plaintiff against the tenant in possession: in>- 
**^ vented, under the control and power of the court. 
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^ for thd aulvancement of justice in many resj^cts j 
^* and ta force the pttrties to go to trial on th© 
^^ merits, without being entangled in- the nicety 
" of pleadings on either side (a).'' 

In addition to the above account of the action 
of ejecttient, it may be observed that the nominal 
plaintiff and the casual ejector are in practice usu- 
ally fictitious persons ; being indeed commonly no 
other than those welUknown ancient and venerable 
.legal ants^onists John Doe and Richard Roe ; and 
thitt by a late statute (6), for enabling landlords 
m6re speedily to r^over possession of lands and 
tenements unlawfully held over by tenants, land- 
lords are empowered to recover from their tenants 
in the same action, as well the mesne profits, as 
the possesision of lands held over by them. 

1 have thus endeavoured to explain the whole 
proceedings in an action of ejectment. When 
it is considered, thai the object of this action 
is, to ascertain who has the right to the pos- 
session of the property in dispute, it must strike 
evefy intelligent mind, that this end is obtained 
by very indirect and complicated means ; and we 
are naturally led to ask, whether alt this perplexed 
apparatus, and elaborate fiction, can be necessary, 
for the purpose of ascertaining whether .4. or i}« 
baVe the best title to the possession of a partictdar 
estate ? The answer is indeed obvious. Soch 
(«> S Bla. Com. 199^ 206. (*) 1 Geo. 4, c. 87. 

L 
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complexity is altogether unneeessaiyi ixad thcure is 
no reason why the title to the possession of. real 
property should not be at once as distinctly statecl 
by the plaintiff/ and denied by the def(^ndan^'as ft 
tight claimed in any other action. Instead of the 
nonsensical fiction of Richard Roe wi& force and 
arms driving John Doe out of possession: of his 
farm ; and of calling on the person holding pror 
perty to confess a lease, entry, and oto^ter, none of 
which have actually taken place, before he can be 
admitted as a defendant to support his. right; thfe 
plaintiff should state, in his decktration, tkai. he 
claims the right of possession of premises held hf 
the defendant ; and the latter should, by his plea, 
deny the right. The existing statutory enactment 
for securing the rights of tibe landlord by admits 
ting him to defend might easily be applied to the 
new form of action, and to prevent the parties from 
being involved in the complexity and expense of 
special pleading, a form of pleading the gener^ 
issue should be introduced, and it should be ex*^ 
pressly declared by statute that the plaintiff and? 
defendant should be authorized under . that issue 
-to give evidence of their titles respectively. 

The judges who introduced the Tnodem trial by; 
^ectoxent, and moulded it so as to give persons 
who had been wrongfiiUy kept out of their estates,, 
a mode, of recovering them less expensive and 
dilatory than that of bringing a real action^ are 
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fihtitled to the gratitude of their country /however 
unsightly and cumbrous the machinery by which 
the result has been produced ; but for the su- 
pineness of the legislature in suffering such a 
mass of absurdity still to remain the only meang 
of trying a possessory right to land, no excuse 
can be offered. As however there are many 
worthy individuals in the world who are enthu- 
aiastic admirers of antiquity, and are attached to 
whatever has been long established, solely on that 
account, it would be a pity to do violence to their 
feelings. I propose then to repeal nothing, but 
-ta let those who choose it still amuse themselves 
with the imaginary contest between John Doe 
and Richard Roe. But while they have their 
gratification, it is hard that others who are content 
with what good sense dictates, though it should 
happen to be a novelty, should be obliged to submit 
to any unnecessary delay or expense in support of 
these ingenious fictions. 

The declaration in ejectment, according to the 
proposed plan, might be expressed somewhat in 
th^ following terms : " A. B. demands of C D4 
the possession of a certain [dwelling-house 
and twenty acres of land, — varying the state- 
ment according to the facts of the case\^ situate 
lying and being in the parish of -E. in the county 
" of JP. which the said C D. wrongfully holds 
^* and detains from him the said A. B. And the 
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'^ said A. B. avers that he haid a right and title in 
*^ law to, the possession of the said [dweUing^J* 
'^ house and land}." . To this de/olaratioA the 
defendant might plead in the following terms : 
f* And the said C. D. comes and defends hb 
^^ pojssession of the said [dwelling-honse and hmd^ 
" and says, that the said A* B. hAh not a right 
'^ and title )n law to the possession of the same 
^^ in manner and form as the said A. B. has above 
*' in his declaration alleged ; and of this he piits 
" himself upon^the coui^iy." In this maimer 
might the contending parties come at oi|ce to 
issue, on that single point, which is alone in cod* 
troversy between them. 



ERRATA. 



Page 31, line 5 from the bottom,^ "purposes*' read « porpote." 
Page 36, title, for " Lftw of Inheritance read " Interested mtness." 
Page 40, line 8,/<»r ** strong" reoi " a strong." 
Page 94, line 6 from the bottom, for " to exert*^ read " firom cxerdng. 
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